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We have already announced, as it occurred, the la- 
mented decease of this eminent jurist and citizen. Our 
number for January, 1856, contained some brief account 
of the proceedings of the Suffolk bar, in recognition of the 
event; of the presentation of becoming resolutions to the 
Supreme Court of the state, and of the appropriate response 
of Chief Justice Shaw. The scene in the court-room, which 
place is usually supposed to be little better than a mere 


1 arena for the combats of trained and conflicting intellects, 
was, upon this occasion, peculiarly affecting. The hall 
. itself was thronged with a dense assembly of the legal 


brethren and personal friends of the great lawyer departed, 
and of others, whom various motives of curiosity or inter- 
ested feeling draw together upon like occasions. It was a 
happy circumstance, “that one of the late judge’s former 
pupils, himself a weil- known leader at the bar, offered, and, 
ve presume, prepared, the resolutions agreed upon, as the 
expression of the common sentiment. ‘They thus derived, 
from the influence of familiar intercourse and the ardor of 
private friendship, combined with long habits of well- 
founded respect for the character of the deceased, a point, 
i scope, a warmth, a fitness, and a genial glow of sym- 
pathy, correspondent with the requirements of the subject 
+ and the occasion, and far surpassing the ordinary formal 
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tone of many similar ceremonials. And whoever had the 
fortune to listen to the reply of the venerable chief justice, 
often interrupted by the intensity of his feelings, must have 
perceived, that neither the wear and tear of the most exten- 
sive professional practice, commonly reckoned a somewhat 
hardening, as well as hard, school of experience, — nor the 
loftier demands of eminent judicial position, necessarily 
chill the natural flow of human emotion, or make or leave 
a truly great lawyer anything other than the true man, 
which nature intended him to be. 

It was observable here, however, as must almost always 
be the case, that the statement of the deliberate judgment 
of those who took part in the proceedings, so far as the 
character of the mere lawyer was concerned, comprehended 
only certain terms of generalization, highly honorable and 
laudatory it is true, although not especially distinctive, — 
but equally applicable to many who have gone before, as 
they will be to others who may come up hereafter. This 
is the fortune, we will not call it the misfortune, of the 
profession. It is the fate of the great leader at the bar, to 
make but a temporary mark and to be summarily for- 
gotten. His life may be one of extraordinary activity and 
bustle. He may seem to live in the full blaze of the world’s 
admiring eye. He may be engaged, through a protracted 
series of years, in the management of successive causes, 
which demand ‘the exertion of all his energies and faculties, 
and often, perhaps, enlist all his feelings, and which may 
involve the very highest human responsibilities ; and within 
a very few years after he has passed off the stage, his very 
name will have become obliterated from the memory of 
men, or be only occasionally recalled, within the compass 
of a very limited circle. 

The poet, with somewhat less than his usual observance 
of exact justice, supposes Fame to be niggardly enough to 
resume her awards of honor, even those bestowed upon 
her chiefest favorites, if a single misfortune should occur to 
mar the chain of successful achievements: 

* The painful warrior famoused for fig 
After a thousand victories once foi! ~ i 


Ts from the book of honor razed quite, 
And all the rest forgot, for which he toiled.” 


But the great lawyer, in this country, who has advanced 
through successive triumphs, to the very pinnacle of pro- 
fessional reputation, may hope in vain to erect any lasting 
monument to his memory, unless, indeed, his abilities. 
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Hon. Charles Jackson. 603 
usually at the hazard of his legal standing, and assuredly 
to his pecuniary loss, have found a field of exercise in the 
senate as well as the forum; or, unless he be willing to 
sacrifice his professional emoluments, for the inadequate 
compensation which attends the honor of the bench, and 
thus secures, at least, a legal immortality, through his elab- 
orate judgments recorded in the books. It is certainly 
true, that the tenor of mere professional life has been 
usually deemed too uneventful for biography. And un- 
doubtedly the objects, upon which the most eminent advo- 
cate employs his faculties at the bar, are generally of very 
iransient interest. His great business, after all, is to apply 
only long-discovered and well-established principles to the 
varying conditions of human affairs. And, however ab- 
sorbing may be his immediate sympathy with each indi- 
vidual case, the actual interest in the settlement of ques- 
tions of abstract right is very much confined to the parties 
directly concerned. Even if the habits of his life permitted 
him to glance, with the eye of imagination, upon family 
secrets intrusted to him, sometimes far surpassing the 
ordinary boundaries of fiction, in passionate intensity of 
detail and in extraordinary development of character, or, if 
professional honor authorized him to make them known,— 
still, his own peculiar part, in the control or management 
of such incidents, is little more than that of the good fairy 
in Oriental tales, who appears at the proper moment cer- 
tainly, to relieve virtuous distress or to defeat impending 
malice ; but his own intervention is, after all, only inciden- 
tal, and the main points of interest would, by no means, 
afford the appropriate materials for his own personal bio- 
graphy. 

It sometimes happens, however, that the natural char- 
acter of the man stands out so prominently and remark- 
ably, outside of his professional, and, we may say, his 
adventitious position, that the general cause of human 
good is likely to be advanced, by selecting such an instance 
for our special observation and example. In the present 
instance, it affords us a melancholy satisfaction to devote 
some portion of our pages to such a brief memoir of the 
late Judge Jackson as our materials permit. For, in a 
peculiar sense, the event of his death, at an age very much 
exceeding the ordinary bounds of human existence, derived 
its importance from the tenor of his life; and we are un- 
willing that one, in whose character goodness was so fit- 
tingly conjoined with intellectual superiority, should pass 










































604 Hon. Charles Jackson. 


entirely out of our sight, without some appropriate notice 
in our pages. He was born in Newburyport, May 31st, 
1775, and died at his residence, Bedford place, in this city, 
December 13, 1855. Having thus exceeded the great age 
of eighty years, he afforded a signal example of those, who 
prove to what an advanced period a feeble constitution 
may be made subservient and serviceable to the uses anc 
control of the mind. Indeed, very many of his latter years 
had been spent in a manner so secluded from public obser- 
vation, that few of the present generation would be likely 
to know what an important professional and judicial posi- 
tion he once occupied. As he occasionally appeared in 
the streets, however, accompanied by his attendant, no 
observant stranger could fail to indulge in some curious 
speculation upon the history of that feeble old man, with 
the pale and thoughtful face; and the universal respect of 
those who recognized him must have often excited a still 
deeper interest and prompted more earnest inquiry. He 
was, indeed, one of the few remaining links of that chain, 
fast loosening its hold, and very soon to be drawn back 
into the irrevocable past, which connects our times with a 
period, one day to be looked upon as the great and heroic 
age of this country ; a period not of perfect men certainly, 
but of a large and influential class of those, who were 
bolder and nobler, as it seems to us, and more disinterest- 
edly brave and self-sacrificing in the public service, than is 
common now,—of men who were eminent above the 
measure of this day in the various pursuits of professional 
life, —and were gentlemen in the ordinary intercourse of 
society, by the example, the cultivation and the public 
recognition of honor, integrity, and just and generous sen- 
timent. 

So far as these causes might tend to the formation of a 
worthy and admirable character, Judge Jackson had the 
advantage of them in the circle of his early acquaintance, 
and especially in the home of his youth. For his father 
was truly a prince amongst merchant princes, — an ardent 
patriot, a thorough Washingtonian in politics, a Federalist 
of the old school, — what would now probably be called an 
aristocrat, unless he may be considered to have somewhat 
qualified this stigmatic appellation, by undeviating devo- 
tion to the cause of the country, by the most generous 
efforts and sacrifices in its behalf, by ‘the faithful ‘perform: 
ance of every private duty, and the clear and able discharge 
of many high public trusts ; in fact, by entire integrity and 
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purity of life, and unsurpassed courtesy of manners ; secur- 
ing to him universal respect while he lived, and the com- 
mon lamentation when he died, and enabling him to leave 
to his children a name better than rubies, and which had 
its undoubted influence in the formation of their characters, 
and in the tenor of their histories and fortunes. 

At the period of Judge Jackson’s birth, Newburyport, 
the place of his father’s origin and residence then, and 
long afterwards, and during his most prosperous days, 
stood amongst the first, if it was not the highest, on the 
list of the secondary class of towns on the American coast. 
It still retains its natural beauty, its ancient mansions, and 
much else which yet constitutes it a place of no common 
interest. But many of the elements of its former distinc- 
tion have long since passed away. In those days, how- 
ever, it was to this town that young men were often sent 
from the capital, and elsewhere, to learn the skill, the 
habits, the discipline and the principles then deemed requi- 
site for a merchant; for there were the counting-rooms of 
men who, besides the evidence of their successful enter- 
prise, had secured the public confidence, by eminent ser- 
vices performed and marked ability display ed in the public 
caase. Jonathan Jackson, the father of the judge, was a 
man of education and accomplishment, as well as talent, 
and was a valuable member of the continental congress in 
the year 1780. His townsman, Tristram Dalton, equally 
eminent asa merchant and a man, was one of the two 
senators first elected to congress by Massachusetts under 
the constitution; and Nathaniel Tracy, uncle of Judge 


Jackson, more successful than either, in the acquisitions of 


maritime enterprise, is reputed to have supplied govern- 
ment with no less than one hundred and sixty-seven thou- 
sand dollars, during the revolutionary war— out of a 
fortune so ample, as to make the question of repayment of 
such a sum a matter of indifference, and which was really 
sacrificed by a private gentleman to the general necessity. 
Men like these, with their compeers, of more or less pre- 
tension and success, would naturally give a very decided 
character to a: town; and many agreeable associations, 
which make its name more than usually familiar, are to 
be traced back to this day of its former pride and pros- 
perity. 

At the same period, also, Newburyport was the resi- 
dence of Theophilus Parsons, then in the zenith of his pre- 
eminent professional reputation, — from whose office Rufus 
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King, John Quincey Adams, Robert Treat Paine, Benjamin 
Gorham, and a long file of other distinguished persons, of 
whom, we believe one, — Mr. Charles Phelps of Hadley, 
still survives, — entered upon their various useful and bril- 
liant courses of life. ‘There, also, resided the bishop of the 
diocese of Massachusetts, Dr. Bass, and Dr. Spring, father 
of Gardiner Spring of New York, and who had been chap- 
lain to Arnold’s romantic expedition for the conquest of 
Quebec, which took its departure from Newburyport, and 
who was, afterwards, a chaplain in the regular army; and 
there was Murray, the Presbyterian minister, than whom 
no more eloquent, or more learned divine of the times 
could be named, —and there, Whitfield, the wonder of his 
day, who, for many years, had occasionally preached to the 
inhabitants, had died, not long before, and found that rest, 
which its earth still affords to his bones. ‘There was also 
the early instructor of Charles Jackson, Nicholas Pike, 
author of the first American arithmetic, of whom one of 
his biographers says —“ He was ready in the classics, and 
seldom took a book to hear his pupils recite,” — and close 
by, at Dummer Academy, was “ Master Moody,” famous 
above all others, and preceptor of many of the leading men 
of the last century. It was the home, also, of the excellent 
and beloved physician of this distinguished circle, and of 
the poor quite as much, Dr. Swett, father of Col. Samuc!l 
Swett of this city,—and whose name, after the lapse of 
sixty years from his decease, still 


** Smells sweet and blossoms in the dust,”— 


though a physician not often has the opportunity, or the 
fortune, to leave behind him much enduring memorial of 
his fame. ‘There, also, was Judge Bradbury, of the Su- 
preme Court, with whom Parsons studied, and Dudley 
Atkins Tyng, collector of the port under W ashington, and 
afterwards reporter of the early volumes of the Massachu- 
setts decisions, and connected with some of the principal 
families of this city; and there were born, a few years be- 
fore, John Lowell, son of the famous Judge John Lowell, 
and in the same year with Charles Jackson, Francis C. 
Lowell, brother of John, to whom our chief manufacturing 
city owes its origin and its name. Here, also, might be 
found, during the youth of Jackson, a very considerable 
body of revolutionary worthies, amongst them a general 
officer, distinguished at Bunker-nill, and others who at- 
tained high rank in the military service of the country, in 
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the course of the war. No town upon our seaboard entered 
into that long struggle with readier or higher spirit than 
New buryport; and it is easy to conceive how the character 
of its veteran sons, returning from the tramphant issue of 
so great a cause, must have tended to promote its general 
elevation and respectability. Under such circumstances, 
therefore, and amidst such influences, the subject of this 
notice was born and bred, while there existed in his place 
of birth an energy, an elevation, a style of living, a tone of 
society and a spirit, scarely to be imagined in one of the 
We fear that we 
may have been betrayed into a too fond recital of departed 
glories and worthies; but it is not, we believe, without its 
use, and we rejoice that there are those yet left, to whom 
it will prove a subject of unfailing interest. 

We have no intention of writing any elaborate sketch 
of the life of Judge Jackson, even were we qualified for 
this duty, by anything more than an ordinary Penney 
with the " distinguishing traits of his character. Our only 
hope has been to be able to pay some not unlitting tribute 
to the memory of a good citizen, and a good man. 

After spe ‘nding the period of his youth in his native 
town, he entered Cambridge college, at an early age, in 
the same class with the late Dr. Pierce of Brookline, and 
Charles Coftin of his own town, afterwards president of 
Greenville and Knoxville colleges, in Tennessee, and who 
was his nearest competitor for the highest college honors, 
which Jackson secured. He pursued the study of the law 
with Parsons, at Newburyport ; and it was either in regard 
to the period of his legal studie: ou "3 that immediately 
after he entered upon the practice his profession, of 
which we have heard it said, in his own town, that he 
never looked at a newspaper for three years. Such an in- 
stance of self-restraint, in a young man, and of devotion to 
his peculiar duties, certainly gave evidence of qualities, 
significant of his future eminence in a profession, which 
he had thus made the sole mistress of his affections. Ac- 
cordingly, he won the entire approbation of a teacher not 
easy to please, and Parsons is known to have said of him, 
when he entered upon practice — “ Of all my pupils, no 
one has left my ollice better fitted for his profession i 
[and it is to be remembered that King and Adams had 
preceded him] — “he will prove himself the American 
Blackstone.’ No man could be better qualified than Par- 
sons to form an accurate judgment on such a subject, and 
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we have no doubt the prediction was fully warranted by 
the elegance, the extent, and the soundness of his pupil’s 
acquisitions. If it ev entually failed in its specific applica- 
tion, the cause of such deficiency is to be assigned to 
enfeebled health, rather than to any want of the necessary 
ability and accomplishment. But, notwithstanding his 
devotion to his profession, Mr. Jackson was said to be the 
most popular young man in Newburyport; a distinction 
owing, no doubt, to his excellence of disposition, to that 
amenity of manners, which was in him a peculiarly ob- 
servable trait, and to the unspotted purity of his life, —as 
well as to a natural pride in the ability and character of a 
young townsman, — for which laudable and patriotic feel- 
ing, the citizens of his native town have often shown a re- 
inarkable predisposition. 

With such qualities and advantages, it must follow, as 
a matter of course, that Mr. Jackson would rise, steadily 
and rapidly, to the highest position of professional emi- 
nence. At the bar, he was trusted, beloved and honored ; 
and when, eventually, he received the appointment of one 
of the justices of the Supreme Court of the state, upon the 
decease of Judge Sedgwick, in the year 1813, it was with 
the approbation of all ‘good men. We have always been 
informed that Judge Jackson was what might be styled a 
model judge ; that he was dis ‘tinguished upon the bench, 
which he adorned for only the brief period of about ten 
years, for a marked composure of demeanor, for entire pre- 
cision of legal learning, for extraordinary urbanity of man- 
ner, for an absolute freedom from passion or prejudice, for 
a certain, native, high-minded independence of opinion, 
and for an impartiality, which amounted, as nearly as pos- 
sible, to abstract justice ; yet, with a decisive inclination, 
whenever the opportunity occurred, to present the equit- 
able view of a case. We need not say, therefore, that he 
exhibited that first qualification of a judge — uprightness 
—a characteristic, happily, of judicial position in Massa- 
chusetts, as a general rule, and maintaining itself compa- 
ratively unsullied, even to our own somewhat wavering 
times. But we firmly believe, if any one of those w ho 
have passed off the stage, in the bright array of Massachu- 
setts judges, were to be appealed to, as a signal example of 
judicial purity, the name of Charles Jackson would be the 
first to occur. And, since the position of a judge upon the 
earth is not, as it is too often considered, that of a mere 
man of business, according to the ordinary estimate of 
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human affairs, but he is, in some imperfect sense, the vice- 
chancellor and substitute of infinite wisdom, justice, and 
power, — we know not what more could be said in honor 
of any person, or why any one could wish to bequeath a 
clearer and nobler re puts ition to his country. 

There are certain opinions of Judge Jackson, in the 
books, which may be referred to as le ‘ading and most 
valuable judgments. But any special detail of their merits 
would be out of place here. In consequence of failing 
health, he resigned his office in 1823, and the public thus 
lost the be ‘nefit of those services, which he might, perhaps, 
have rendered during some considerable portion, at least, 
of the subsequent thirty years granted to his honored life. 
‘or the purpose of relaxation and recovery, he soon sailed 
for England ; and as evidence of a reputation not confined 
to home or native country, and of personal characteristics 
well fitted to promote his intercourse with intelligent and 
cultivated society everywhere, we quote from a letter of a 
gentleman, writing from London to a friend in Newbury- 
port: — « T'wo of your townsmen” (the other was Jacob 
Perkins) “ now fill the public eye of England, and are the 
subjects of public and private conversation.” 

The rem: aining years of Judge Jackson’s life were passed 
in studious retirement and in agreeable communion with 
an extended circle of family and social friends. In 1836 
he was appointed head of the commission, under the re- 
solve of the legislature, for the revision of the statutes of 
Massachusetts, of the character of which important under- 
taking we need say nothing. Excepting this arduous 
labor and the publication of bis learned treatise on Real 
Actions, to be referred to an earlier date, we are aware of 
no other public service performed by him, while he was, 
indeed, necessarily and carefully nursing the often flicker- 
ing flame of life. In politics, he clung with the ardor and 
tenacity of settled principle to the ancient faith of the old 
Essex pl: itform, of which his master, Parsons, so admirably 
sketched the outline in his famous “ Resolutions,” and from 
which so many of the noblest men, whom this country has 
ever counted amongst its jewels, have so often uttered the 
words of warning, and wisdom and encouragement, and pa- 
triotism, in the roughest times the country haseverseen. In 
religion, he was, as we have good reason to believe,what was 
said with equal truth of John Selden, “a resolved serious 
Christian ;” and, unlike too many professional men, he 
found no excuse for the neglect of its duties in the engross- 
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ing demands of ordinary cares and labors. Indeed, bis life 
was one long routine of fulfilled duties, which a natural 
sense of rectitude made pleasures. We presume he had 
faults, for he was human; if so, they were not public, and 
we know not what they were. He was a gentleman, by 
nature, sentiment, and cultivation. During his whole life, 
he was beloved, esteemed and respected. He dies, without 
a blot upon his memory, and has thus nobly fulfilled the 
only real purposes of human existence. 


Liecent American Decisions. 


Circuit Court of the United States for the District of 
Massachusetts. October, 1855. 


Tue Unton Mutvau Insurance Co. v. Tur Commerrcian 
Murvat Marine Insurance Co. 


Answer — Construction of — Parol acceptance of written proposals — Con- 

tract to make a policy will be enforced in equity. 

If an answer in chancery admit that a proposal for insurance was made 
and accepted, but adds that no contract was made, the court will not in- 
tend that this denial includes any new matter of fact, but will treat it as 
only containing the respondent’s view of the legal consequence of the 


facts admitted. 

A parol acceptance of a written proposal for insurance, admitted by the 
answer, is a binding contract for insurance, in the absence of any statute 
requiring such contract to be in writing. 

A court of equity will enforce a contract to make a policy of insurance : 
and treating that which was agreed to be done as if actually done ; wil! 
ascertain the amount due, and enforce payment by a decree. 


Curtis, J.— This is a bill in equity to enforce the speci- 
fie performance of a contract to make insurance. An out- 
line of those facts, not controverted, or clearly proved, is, 
that on the 24th of December, 1853, Charles W. Storey, as 
the agent of the complainants, made application to George 
H. Folger, as the president of the defendants’ corporation, 


for re-insurance on the ship Great Republic. The terms otf 


the application were contained in a paper partly printed 
and partly written, which was as follows: “ Re-insurance 
is wanted by the Union Mutual Insurance Company, New 
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York, for ten thousand dollars, on the ship Great Republic, 
from December 24th, 1853, at noon, for six months ensuing. 
This policy is to be subject to such risks, valuations and 
condition, including risk of premium note, as are, or may 
be taken by the said Union Mutual Insurance Company, 
and payment of loss to be made at the same time. ‘Three 
and one-half per cent. Binding, , President. 
New York, Dec. 24th, 1853.” The president, after consult- 
ing with one of the directors of the company, declined 
taking the risk for three per cent. for six months, but 
offered to take it for three and one-half per cent. Mr. 
Storey replied that was more than he was authorized to 
give; but whether he added that he would transmit the 
president’s offer to his principals in New York, is among 
the controverted facts. In point of fact, Mr. Storey did, on 
the same day, which was Saturday, send to the complain- 
ants a telegraphic despate h, in the following words: “'To 
John Ss. Tapp: in, Esq., Union Mutual Insurance Company, 
New York. ‘This risk can be done at three and one-half, 
or six per cent. a year. Charles W. Storey.” And on the 
same day the president of the complainants’ corporation 
answered: “ 'l’o Charles W. Storey. Do it for six months, 
privilege of cancelling if sold. John S. Tappan.” This 
answer was received in Boston between six and seven 
o'clock on Saturday evening, the 24th of December, but 
did not reach Mr. Storey until about eleven o’clock on 
Monday, the 26th. As Christmas day fell on Sunday, 
Monday, the 26th, was generally observ ed as a holiday by 
the banks, insurance companies, and many merchants in 
Boston, but Mr. Storey went to the office of the re spond- 
ents, and found there their president, who had gone thither 
to read his letters and newspapers. Neither the secretary 
nor clerks of the company were present. 

At this interview, it is not controverted by the respond- 
ents, that Mr. Storey informed the president he was willing 
to pay three and one-half per cent. for the re-insurance 
described in the paper above mentioned, that he altered the 
three to three and one-half per cent. upon the paper, by 
adding the figures 1-2 after the figure 5, and that the presi- 
dent assented to the terms contained in the paper as the 
terms and provisions of a re-insurance, to be completed 
and executed by the respondents, by the making and ex- 
ecution of a policy i in due form, according to the requisi- 
tion of the laws of Massachusetts and the by-laws of the 
defendants’ corporation. But the defendants insist that 
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the office of the defendants was not open for business ; 
that the president was there only casually, and not for the 
transaction of any business; that no contract was then 
made ; and all that was done amounted only to a commu- 
nication by the president to Mr. Storey, that the terms 
mentioned in the paper were such as he approved of, and 
that on the next day he should be able and willing to con- 
tract. 

It appears that the paper, which I will call the proposal, 
was left by Mr. Storey with the president, who placed it 
in his drawer, but not in the particular department of his 
drawer where accepted proposals are usually deposited, to 
be taken out by the clerk, who draws up policies thereon. 
After leaving the oflice, Mr. Storey, on the 26th, wrote to 
hi$ principals, as follows: 

** Boston, December 26, 1853. 

Joun 8. Tappan, Esq., Vice-President Union Mutual 
Insurance Company, New York: Dear Sir— I have your 
esteemed two favors of the 24th, and telegraphic despatch 
of same date, directing me to effect the re-insurance on the 
Great Republic at 31-2 per cent. for six months, with 
privilege of cancelling if the vessel shall be sold. I have, 
accordingly, made the re-insurance with the Commercial 
Insurance Company, with the verbal understanding that 
the policy may be cancelled according to our usage in such 
cases, Which is, to retain enough of the premium to pay 
for the risk already incurred; as for example, if the ship 
should arrive at Liverpool and be sold there, they would 
reserve a fair rate for the passage, if the proportion of the 
time premium should be insufficient. 

I have received no encouragement that any further in- 
surance can be made on her, and I believe I have tried 
every oflice in the city, except the Manufacturers’ and 
Mercantile, (which only write their own policies,) the 
Franklin and the Metropolitan. 

Very respectfully yours, 
Cuartes W. Srorey.” 


The defendants, at the hearing, objected to the use of 
this letter as evidence. I consider it evidence, to the same 
extent and for like reasons, that the act of the president in 
placing the proposal in his drawer, out of the usual place 
for accepted proposals, is evidence. It was an act done by 
one of the parties, which was immediately connected with 
the subject-matter of the controversy, and tends to show 
what the state of mind of the actor then was. 
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On the night of the 26th of December the Great Repub- 
lic was destroyed by fire, while lying at a wharf in the city 
of New York, and it is not denied, and is proved, that the 
complainants were insurers thereon, for the sum of $22,000, 
the risk having commenced on the second day of Novem- 
ber, 1853, at noon; and that they have paid this loss. 
The first question which I have to determine is, whether 
an agreement for a policy was concluded by and between 
Mr. Storey and the president during their interview on the 
26th of December. Such an agreement is stated in the 
bill. ‘The passages in the answer, bearing directly on this 
question, are as follows: “ That on or about the twenty- 
fourth day of December, eighteen hundred and fifty- three, 
Charles W. Storey called at the office of this defend: int, in 
Boston, and presented the application for insurance, a true 
copy of which is annexed hereto, and desired to obtain re- 
insurance upon the ship Great Republic, for the amount of 
ten thousand dollars; that at that time the figure ‘3’ upon 
said application stood alone, and the president of this de- 
fendant declined to take the risk at 3 per cent. for six 
months, and informed Mr. Storey that the risk was worth 
3 1-2 per cent. for six months, and at that rate he was wil- 
ling to take the tisk ; that Mr. S Storey then said he was not 
authorized to give so much, and could not do so, and left 
this defendant’s office, without any expressed intention of 
returning, and carried away with him the said application. 
‘That on the twenty-sixth day of said December, being 
Cem the office of this defendant was not open for 
business; that the twenty-fifth day of December, being 
Sunday, the said tw enty-sixth day of December was gen- 
erally observed as ‘ Christmas d: ay, and as a holiday, and 
the banks, insurance offices, offices of brokers and the 
stores of merchants were closed, and no business was 
transacted on that day, and the office of this defendant 
was closed for business on that day, and neither the secre- 
tary of this defendant, nor any of its cle " nor any of its 
directors, were at its office; but its president, George H. 
Folger, went to its office for a few minntes, but not on the 
business of this defendant, and while he was there, Mr. 
Storey again called, and again presented the application 
for re-insurance aforesaid, and said he was willing to give 
3 1-2 per cent. for six months for said re-insurance, and the 
figure ‘1-2’ was then added to the figure ‘3’ by him; that 
said Folger assented to the terms in said paper contained, 
but informed said Storey that no business was done at 
VOL. VIII, —NO. XI. — NEW SERIES. 52 
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this defendant’s office on that day, and that the next day 
he would attend to it, and said Folger the ‘yreupon took said 
paper from said Storey, and ret tained the same in the office 
of this defendant. 

This defendant denies that any contract for re-insu- 
rance was entered into between this defendant and the 
said complainant.” 

'l'o a special interrogatory in the bill the defendants fur- 
ther answer: “That its president did assent to the terms 
and provisions in said paper, as the terms and provisions 
of a re-insurance to be completed and executed by this 
defendant, by the making and execution of a policy in due 
form according to the requisitions of the laws of Massa- 
chusetts and tt 1e by-laws of this defendant, but they were 
not assented to as a present insurance.” 

An answer to a bill in equity is to be considered in two 
aspects, — as pleading and as evidence. Viewed as plead- 
ing, its admissions are conclusively binding on the defend- 
ants. And if their language is so ambiguous as to be fairly 
susceptible of two meanings, that interpretation is to be 
put upon them which is le ast favorable to the respondents. 

Turning to the first passage above cited from the an- 
swer, I find it admitted, that, on Saturday, Mr. Storey had 
been informed by the president that the defendants were 
then willing to take the risk at three and one-half per cent. 
for six months, which Mr. Storey then declined; that on 
Monday he again presented the application for re-insurance, 
said he was willing to give three and one-half per cent. 
added 1-2 to the 3, which was on the paper, and the presi- 
dent assented to the terms contained in the paper, but in- 
formed Mr. Storey that no business was done at the office 
on that day, that on the next day he would attend to it, and 
thereupon the president took the paper from Mr. Storey. 
who departed, leaving it in his possession. 

Taking this to be a precise and full statement of what 
then occurred between the parties, the first inquiry is, what 
had Mr. Storey a right to understand was meant by_ the 
president, w hen he informed Mr. Store y that “no business 
was done in the office on that day, and the next d: ay he 
would attend to it?” Attend to what? To receiving and 
assenting to the proposal for insurance? I think this is 
not the fair meaning, and that Mr. Storey had a just right 
to understand it otherwise; for the proposal was, in fact. 
then and there received, and then and there assented to. 
Having already received and assented to the proposal, 
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when he spoke of not doing business on that day, and of 
attending to it the next day, I consider the effect of what 
he said was, not that he would do on the next day what he 
had just before done; but something which remained to 
be done; and that what was to be attended to on the next 
day, was not something already attended to and completed, 
and which, if attende d to on the next d: ry, would only be a 
repetition of what had been done, but something which 
was to follow thereon, and complete the transaction. Hav- 
ing already received and assented to the proposal, what 
was to be attended to on the next day, was an accepted 
proposal, and what was postponed was the necessary 
action on an accepted proposal. Such, I think, is the just 
import of what is here stated, and that Mr. Storey had a 
right so to understand it; and if the president intended 
Mr. Storey should not so understand it, he was bound to 
apprise him, that, although he assented to his proposal, he 
must not consider that any such assent had been given, 
but must return the next day and renew it. It is not sug- 
gested in the answer that any such intimation was given, 
or even that it was expected by the president, that the 
proposal would be again made, or, that it being left with 
him as a continuing ‘proposal, he was, on the next d: iy, to 
take it up as one not yet assented to, and then decide 
whether he would assent to it or not. 

Nor is there the least ambiguity, taking into view the 
passage secondly above cited from the answer, as to what 
was actually intended by the president’s assent to the pro- 
posal. For, in answer to the ninth interrogatory in the 
oil, it is there admitted, “ that the president ‘did assent to 
the terms and provisions in said paper, as the terms and 
') provisions of a re-insurance, to be completed and executed 
by this defendant, by the making and execution of a policy 
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= indue form according to the requisitions of the laws of 
» Massachusetts and the by-laws of this defendant.” 

i Now let us suppose that these words had been written 

on the proposal, and that there had been added thereto, 

» “but no business is done at the office this day, and to- 

= morrow it will’ be attended to,” and that the pre seer 


had signed his name to this writing, I could have no hesi- 
¢ tation in saying that this amounted to a promise on the 
part of the company to issue a policy in conformity with 
™ the proposal; and that what the parties had agreed to 
F defer was not their action on a mere proposal, but their 


further action on a proposal accepted. That having, in 













SS ee yr 
iia. abe 






fore eae 
































616 Recent American Decisions. 


plain language, made a contract for a policy, and fixed all 
its necessary terms and conditions, including the premium 
to be paid, the draft and signatures of the policy y, and the 
delivery thereof, were to be “deferred till the next day. It 
is true these words are aot found on the paper. But they 
are found in the answer; and they evidence what was 
done, in a manner as conclusive, as if written on the pro- 
posal itself, or on another paper referring to and identifying 
the proposal. ‘They are written on another paper, which 
refers to and identifies the proposal, and that paper is under 
the seal of the corporation, and is part of the record of this 
case. It is true the answer, in terms, denies “ that any 
contract for re-insurance was entered into between this 
defendant and the complainant.” But whether what was, 
in fact done, amounted to a contract for re-insurance, is a 
question of law. 

This answer undertakes to state what was done and 
said between the parties. It adds a denial that any con- 
tract was entered into. I cannot treat this general denial 
as importing or including any other matter of fact than 
those stated. If such existed, it should have been added 
to the statement of what was done and said. I construe it 
as intended to put in issue the legal question, whether the 
facts stated will enable the court to say a contract was 
made. 

The answer also subjoins, to the admission of the presi- 
dent’s assent, a denial that the terms of the proposal were 
assented to “as a present insurance.” Here, also, it is 
not made to appear that any matter of fact is intended to 
be denied, or that it is meant to assert that, the president, 
when he assented to the proposal, qualified his assent by a 
declaration that the terms were not assented to as a present 
insurance. Nor is there the least reason to suppose from 
any other part of the answer, or from any evidence in the 
cause, that any such qualification was, in point of fact, 
made. But passing over these considerations, and allow- 
ing to the denial the fullest extent that can be claimed for 
it, it does not conflict with the conclusion that a contract 
for a policy was made. ‘There can be no pretence that a 
then present insurance was effected. All that is claimed 
by the bill is, that the parties contracted for a policy, which 
was subsequently to be issued. The insurance was not to 
be actually effected until the policy should be issued. 
Whether, when issued, it would relate back so as to cover 
risks existing on the 26th of December, would depend on 
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the s tipulations of the policy. In this case the proposal 
was for re-insurance from December 24th, at noon. The 
ris ks then commencirg, the defendants agreed, that by a 
policy, to be afterwards issued, they would assume. In 
entire accordance with all this, is the denial that, insurance 
was in fact made on the 26th; for it was then only agreed 
tobe made. And it is odly in this way that the answer 
can be relieved from a charge of ine onsistenc y- ‘To say, in 
the same sentence, that on the 26th, the defendants assented 
to the proposal to take the usual risks on the Great Re- 
public from the 24th, at noon, for a period of six months, in 
consideration of a premium of three and one-half per cent., 
and that the defendants were to execute on their part, by 
issuing a policy accordingly, but that they did not agree to 
make insurance covering the risks existing on the 26th of 
December, would be a plain contradiction in terms. In 
my opinion, the answer cannot be allowed to have such 
efiect. I have not been unmindfal of the avo relied 
on by the defendants, and I will state briefly the views ] 
entertain of the principal of those grounds. 

It was urged, that if Mr. Storey ‘had believed that a eon- 
tract was made, he would have signed the proposal and 
insisted on the signature of the president; and if the presi- 
dent had understood that he was making a contract he 
would have put his name to the paper. As respects Mr. 
Storey, he testifies that, though he had effected upwards of 
three hundred re-insurances for the complainants during 
the three years then last past, he had scarcely ever signed 
a proposal ; and that only one, or perhaps two, of the 
presidents of ten different insurance companies, with whom 
he had transacted this business, ever signed an —- ation 
for insurance when accepted. With the respondents he 
had done no business before the time in question. 

As respects the president, the usage stated in the answer 
is as follows: “ ‘That it is the usual and frequent custom 
of this defendant’s office to receive written or printed appli- 
cations for insurance, which contain the subject-matter, 
the voyage, the risks, the premium, and by whom insu- 
rance is proposed, and for whom, which, if satisfactory, are 
assented to by its president and handed to the cle rk, as the 
basis for filling up a blank policy to be executed in proper 
form according to law; that upon the execution of the 
policy and the making of the premiurn note agreed on, 
the insurance is complete ; ; but that until the filling up and 
execution of the policy by the proper officers, no insurance 
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is complete or binding upon this defendant ;— that when 
similar agreements have been made as to the terms of in- 
surance, and when time is required for filling up the polli- 
cies, if the applicant desires the insurance to commence 
immediately, the application is signed by this defendant's 
president, and the insurance is considered to take effect 
immediately; and this defendant says it is usual and fre- 
quent after such a contract of insurance as the last de- 
scribed has been entered into, to take time to fill up 
and execute the policy,’ 

This is not supported by any evidence. All that relates 
to it is found in the answer of the president to the twenty- 
sixth interrogatory. ‘To the twenty-sixth he says: “ The 
only custom . know of obt: ining in Boston, i in regard to 
the binding nature of unsigned applic ations is, the execut- 
ing and delivering of the polic: y itself; and w hile they re- 
main in the possession of the o s{lice, any alteration may be 
made therein. This is where no agreement for insurance 
has been mutually signed.” 

But if the usage existed, precisely as stated in thie 
answer, it would not prove that a binding contract for 2 
policy was not made when the proposal was made and 
accepted. It is true it might only amount to a contract to 
issue a policy on the next ony, and the rome might attach 


not be a present insurance or an agreement to make one. 
But no usage can be effectual to render void an express 
contract for a valuable consideration. And assuming, what 
I shall presently consider, that a parol contract for a policy 
is valid in law, I do not perceive what eflect could be al- 
lowed to the usage stated in the answer, beyond this: that 
unless there be an express stipulation that the risk is to 
begin at some particular time, it is to begin at the date of 
the policy. Here there was an express stipulation. But it 
is not necessary to determine anything on this point; be- 
cause the defendants rely on this usage only to show that 
the president did not intend to make a binding contract. 
But parties to such a transaction must be conclusively pre- 
sumed to intend to do what they actually do, and when 
the answer admits that the president accepted the proposal, 
and does not assert that he did or said anything which 
was sufficient to prevent such acceptance from amounting 
to a contract, no further inquiry as to his intention is 
necessary or proper. 

The question is proposed to the president, on cross- 
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examination: seventh— Whether or not, on the 26th of 
December, you said to Storey that no insurance would be 
considered as made until the policy or some other aria" 
ment should be signed by the officers of the defendants ? 
To the seventh cross-interrog: itory, he says: I don’t recol- 
lect to have so stated. 

The view I have taken of the answer dispenses with the 
necessity of an examination of the evidence. As I have 
already stated, the defendants are bound by that answer. 
But a careful examination of the evidence has strengthened 
the conclusions formed from the answer; and the result at 
which I have arrived upon this part of the case is, that 
a concluded parol agreement for a policy, in conformity 
with the proposal, was made on the 26th of December. It 
remains to inquire whether such an agreement can be 
enforced by a court of equity. That the court should be 
cautious in the exercise of such a power, I have no doubt. 
Specific performance is never decreed while reasonable 
doubt hangs over the transaction. And especially should 
this rule be observed, where the right of the complainant 
rests upon an alleged oral agreement. But where the pro- 
posal is in writing, and contains all the necessary terms of 
the bargain; and where, as here, it is admitted by the 
answer, that the proposal was made and accepted, the 
absence of the signature of the president is a formal defect 
merely. The admission in the answer that he actually 
assented to the proposal, is as satisfactory evidence of his 

assent, as would be afforded by his signature to the paper. 
U nless, therefore, there is some tec hnical rule of law, which 
requires his signature, its absence is not important in this 
case. It was at one time much questioned whether the 
complainant was not entitled to the specific performance 
of a contract which a statute required to be in writing, and 
signed by the party charged, if the defendant confessed an 
oral contract. It is now settled, that he is not, if the de- 
fendant insists on the defence given by the statute. Mit. 
Pl. by Jeremy, 266 -—268 ; Story’ s Eq. Pl. § 763, and notes. 
But when an oral contract is confe ‘ssed, and the statute 
not insisted on, specific performance is decreed ; a fortiori, 
where there is no statute requirement, and where the difh- 
culty is onlyin making such proof as satisfies the conscience 
of the court. 

It is insisted, however, that the contract now in question 
is required, both by the law merchant and the statute law 
of Massachusetts, to be in writing. The defendant’s coun- 
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sel has, in his learned argument, adduced abundant au- 
thority to show that, in practice, insurance is always made 
by a written contract, denominated a policy, and that, by 
many commercial codes, it is expressly required that the 
contract of the insurer shall be in writing. And he 
refers to Mr. Phillips’s and Mr. Duer’s treatises to show 
that they consider an oral contract for a policy is not bind- 
ing. But the question, whether such a contract is valid, 
must be determined, in the absence of any statute, by the 
common law; and I am not aware of any grounds upon 
which it can be maintained that the common law requires 
a contract for a policy of insurance to be in writing. It 
is not sufficient to say that by the law merchant the insu- 
rance must be effected by a written policy. By the law 
merchant a foreign bill of exchange must be in writing; 
but I do not doubt that an action will lie on an oral prom- 
ise, for a valuable consideration, to deliver one in payment 
for money lent. So a bond must be in writing, and under 
seal ; but a contract to deliver a bond is not required by the 
common law to be in writing. Land can only be conveyed 
by a deed, but a parol contract for a deed of land was un- 
doubtedly valid at the common law, and, as we have seen, 
is enforced now, in equity, when the statute of frauds is 
not insisted on. 

The maritime law of all commercial countries requires 
the title to vessels to be evidenced by written documents. 

But an oral contract of sale of a vessel, if delivery be 
made, or the price paid, transfers the title. And an exe- 
cutory contract to convey, can undoubtedly be enforced, if 
the statute of frauds is complied with. 

In Massachusetts a corporation can make insurance only 
by a policy in writing, signed by its president, and counter- 
signed by its cashier. But there is no statute of frauds 
which includes contracts for policies. It was forcibly 
urged, that as the statute of Massachusetts requires policies 
to be signed by the president, and countersigned by the 
secretary of the corporation, it cannot be supposed that 
the legislature intended that an oral contract for a policy 
should bind the company. But it was decided by the Su- 

reme Court of Massachusetts in N. E. Insurance Co. v. 
De Wolf, 8 Pick. 56, that this provision, in an act incor- 
porating an insurance company, applied only to the mode 
of making a policy, and did not apply to a contract by the 
company to pay the amount of a loss to an assignee of a 
policy. Indeed the usage of the defendants, and so far as 
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appears: of all other insurance companies here, is to treat 
this statute provision as inapplicable to contracts for poli- 
cies; for such contracts are never countersigned by secre- 
taries of the company. ‘The requirement of the signature 
of the president and secretary is limited to the policy. 
There may be strong reasons for extending it to contracts 
for a policy ; but it not having been so extended, I have no 
right to make a statute of frauds for the case. In Sandford 

y. T'ite Trust Fire Insurance Company, 11 Paige, 547, the 
a neellor did not find it necessary to decide this question, 
but he intimated an opinion that he should have held a 
parol contract for insurance valid, if one had been proved. 
In Hamilton v. the Lycoming Insurance Compa: *y, 9. Penn. 
339, the Supreme Court of Pe ‘nnsylvania held an oral 
contract for insurance to be binding on the insurers. ‘This 
seems to me to be in conformity with the common law, 
and I find nothing in any statute of the state of Massa- 
chusetts to conflict with it. 

The results at which I have arrived, are: 

1. That the answer admits that the complainants, 
through their agent, made a proposal, in writing, for in- 
surance, which contained all the necessary terms of a valid 
contract for a policy ; and that the defendants accepted this 
proposal. 

2. That this acceptance made a legal contract between 
the parties, which it is the duty of the court to order to be 
specifically performed. 

3. That as it is admitted that the complainants would 
have a good cause of action at law upon a policy, if issued 
in pursuance of the contract, there should be decreed to 
them, in this suit, what they would be entitled to recover 
if a policy were issued, and that which was agreed to be 
done were actually done. 

Let a decree be drawn up to this effect. 

Goodrich, for the complainants. 
Choate and Jewell, contra. 
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District Court of the United Slates for the District of Mas- 
sachuselts. 


December 14, 1855. 
Unrrep Srates v. Lunt. 


Assault — Right of master of ship to vise deadly weapons — Test of nélessiy 

of using such weapons. 

Tn an indictment for an assault with a dangerous weapon, the word ‘ as- 
sault’’ carries with it the allegation of an unjustifiable use of the weapon, 
and the burden of proof is upon the government to satisfy the jury that 
the use was unjustifiable. 

The right of a master of a ship to use deadly weapons is not limited to per- 
sonal self-defence, or the direct defence of the persons of others under 
his charge, but he may use them to defend his authority, in case of 
necessity. 

The test of this necessity, in a criminal trial, is whether the circumstances 
were such as to lead a man of that degree of firmness and judgment, 
which the law requires of one who undertakes the command of a ship, 
to believe that without the use of such weapons, he is in real danger of 
being deprived of his authority by force and violence. 


Tis was an indictment for assaulting, with a dangerous 
weapon, several of the crew of the ship Humboldt, of which 
the defendant was master. 

The facts, as disclosed by the evidence, were as follows: 
The vessel, with $28,000 in specie on board, was on her 
passage from San Francisco to Manilla. ‘The crew con- 
sisted of fourteen men, who were all foreigners, shipped in 
San Francisco. On the morning of the difficulty, a man 
named Ned had misbehaved at the wheel, and seized the 
captain, and the captain, with the aid of two mates, got 
him in irons and placed him in a state-room. While they 
were doing this, a large man named Rice, who had taken 
the wheel, left, and refused to return to it, and attempted 
to interfere with the officers. Soon after this the larboard 
watch, headed by Rice, came aft and demanded to have 
Ned released. This the master refused. It was conceded 
by the government that the conduct of Ned was inexcu- 
sable, and that the master was justified in putting him in 
irons, and in refusing to release him on the request of the 
watch. 

The officers testified that when they were trying to 
secure Ned, he tried to get hold of his knife, and called 
out to the men, “ Now, boys, is your time to rise and take 
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the ship.” ‘The officers also testified that in the course of 
the morning, they saw several men of the watch below on 
deck grinding their sheath-knifes, and overheard one of 
them using threatening language about the master, and 
that they reported these events to the master; that the 
master then held two conferences with his officers, and the 
only passenger, Mr. Baker, in which it was advised that 
they should be prepared with fire-arms, if ne cessary, for 
defence. The crew, who were witnesses, de ‘nied all knowl- 

edge of the grinding of knives, and the threatening lan- 
guage ; but the aflidavits of two of the crew, taken soon 
after their arrival in Boston, were produced, in which they 
admitted the facts. One knife was produced, ground to a 
point on both sides, which was found gon deck soon after 

the affray. 

Immediately after dinner all hands came aft in a body, 
and requested the release of Ned. This the captain again 
refused. ‘They then said they would do no more duty 
until he was released. ‘lhe men all stood together on the 
port side of the quarter-deck. Captain Lunt said, “ There 
must be some gdod men among you who will go to work. 
Any man who will return to his duty, go over on the star- 
board side.” No man went. He then said, “ Any man 
who will return to his duty, hold up his hand.” No man 
raised his hand. ‘They hi ad their sheath-knives by their 
sides, and one of the officers testified that some put theii 
hands on them. Captain Lunt then drew his pistol, which 
vas a small five-barreled revolver, and told the men if they 
did not return to duty, he should be obliged to fire upon 
them. No man spoke, and he fired among them. At this 
point there was a conflict of testimony. The crew testified 
that they cried out that they would return to duty, and ran 
forward to the forecastle, and that the captain followed 
them, fired upon them as they ran, and again, after they 
got into the forecastle. The chief mate, at the time the 
master fired, took his gun, which was a fowling-piece, 
loaded with small bird shot, and fired once. ‘The olficers 
testified that the captain fired only twice, and before the 
men turned, and that the men m: ide no offer to return to 
duty until after they came from the forecastle; also, that 
the captain reasoned and remonstrated with them before 
he fired. One man received a pistol ball in his cheek, and 
two were wounded in the side and back with bird shot. 
No one was permanently injured. 

After this no more difficulty occurred on board. Ned 
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was carried in irons to Manilla, and there he, together with 
Rice and one other, were delivered to the consul, and re- 
tained by him to be sent home in another vessel. The 
passenger remained in Manilla, and could not be used as a 
witness. 

Mr. Dana, for the defendant, contended that the circum- 
stances showed, to a reasonable judgment, such a danger 
to life, limb and property, as justified the resort to fire-arms 
by the weaker party against the stronger. And further, 
that the rights of a master of a ship are not measured by 
the law of self-defence ; since he acts in an office and trust, 
and must protect the persons and property entrusted to 
him, and to that end must vindicate his authority, at any 
hazard to himself, that he has no right to retreat or pur- 
chase safety by concession, and even if there is no threat 
of violence, or impendingdanger to life and limb, he must 
use such weapons as will enable him to subdue opposition 
and compel a return to duty. 

He further contended, that the charge of assaulting with 
a dangerous weapon, carried with it the ingredient of 
malice, and that the burden of proof was on the govern- 
ment to show malice. 

Mr. Hallett, for the government, contended, that if the 
evidence established the fact that the master used a dan- 
gerous weapon, the burden of proof was on him to estab- 
lish the justification, and that the malice need not appear. 
He also contended that the use of the weapon could only 
be justified by proof of an impending danger to life or 
limb, or of great bodily harm, and that the evidence did 
not disclose this. 

Spracue, J., charged the jury in full upon the law ap- 
plicable to this case. He said that the word “ assault’ 
carried with it the allegation of illegality. It required 
proof of an unlawful, unjustifiable use of force, but that 
it did not require that malice should be proved. ‘I'he bur- 
den of proof, however, did not shift. It was on the gov- 
ernment throughout, to establish the fact of an unjustifiable 
use of the weapon. If the jury were in reasonable doubt, 
on all the evidence, whether there was an illegal assault, 
they must acquit. 

On the main question he ruled that the master of a 
vessel has not only the right, which every man has, of self- 
defence against impending danger to himself or his prop- 
erty, but it is also his right and his duty to defend his 
authority. He must maintain the supremacy of lawful 
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authority over the crew who rise against it. The law re- 
quires that he shall use only such force as is necessary to 
accomplish the end. Such is the requirement of the law. 
The law is tender of humian life. It does not allow the 
use of deadly weapons except from necessity. That 
necessity, however, is not limited to mere personal self- 
defence. ‘The master of a ship is not bound to surrender 
his command in order to avoid a conflict with the crew, 
but may defend his authority against illegal violence, and 
may use such force as is necessary for that purpose, and 
in some cases he may use such force as appears to be 
necessary. If, from the grossly mutinous and menacing 
misconduct of the men, he, as a man of ordinary firmness, 
has good reason to believe, and does believe, that the use 
of a deadly weapon is necessary to protect his authority, 
as master, and to prevent his being deprived by force and 
violence of the lawful exercise of his command, he will be 
justified in using a deadly weapon, although it should 
subsequently appear that the necessity was apparent only 
and not real. As such necessity alone justifies the use of 
deadly weapons, so it measures the extent of such use. 
Milder measures must be adopted whenever they can be 
with safety. The master must not act from passion, or 
the pride of command, or the ambition to gain a reputa- 
tion for energy and promptness, or from that timidity or 
unmanly fear which do not belong to men of ordinary firm- 
ness. 

It was the duty of the jury to take into consideration all 
the evidence, determine from this what the circumstances 
were as they presented themselves to the master at the 
time, and apply to his conduct the test that had been laid 
down. 

The jury, after a consultation of two hours, returned a 
verdict of not guilty. 

B. F. Hallett, (U. 8. District Attorney,) for the govern- 
ment. 


R. H. Dana, jr., and F. £. Parker, for the defence. 
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Court of Claims. 
December 18, 1855. 
Topp v. Unirep Srates. 


Rules of decision and duties of this court — Interest not allowed on claims 
against the United States. 


Where an accounting officer, acting in good faith, has failed to observe 
some of the requirements of the treasury department, for the a!lowance 
of his accounts, this court will not, for that reason, reject his claim, but 
will examine and decide upon it according to the ordinary rules of the 
law of evidence. 

The duties of this court are not advisory. It is bound to form its opinion 
according to the established rules of law, jus dicere, not jus dare. 

There are no statute, decisions or usage that would authorize this court to 
decide that the United States are bound to pay interest in any case 
where a debt is ascertained to be due to a claimant. 


Tuis was a petition to the Court of Claims, by Samuel 
P. Todd, a purser in the navy of the United States, rep- 
resenting — 

“That during the time he was on duty as such, he re- 
ceived, between the years 1812 and 1815, from Washing- 
ton, a certain amount of money in treasury notes, to be 
used in making payments on account of the officers and 
others of the navy of the United States for pay accruing 
to them as such, and for which he has duly accounted to 
the government; that a portion of the same notes so re- 
ceived was by him negotiated and sold by direction and 
under the authority of the commanding officers, at a dis- 
count, for the purpose of paying off seamen and others 
who had served out the time, for which ‘they had enlisted, 
in the United States Delaware flotilla, a force employed 
for the defence of the river Delaware during the late war 
with Great Britain; that the said discount paid thereon 
amounts to five hundred and seventy-four dollars and fifty 
cents, which has been regularly charged in his accounts 
with the government, and vouchers rendered for the same, 
which are now on file in the office of the fourth auditor of 
the treasury; that he has never been credited with the 
amount aforesaid, the accounting officers alleging, as a 
reason for not putting it to his credit, as follows: 

‘It is true, that the act of January 25, 1828, which for- 
bids the payment of public money to any person for his 
compensation who is in arrears to the United States, con- 
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tains a proviso that it shall not be extended to balances 
arising wholly from the depreciation of treasury notes re- 
ceived by such person, to be expended in the public ser- 
vice ; but no authority has ever been given to the account- 
ing officers, except in special acts in particular instances, 
to credit any disbursing officer with his loss upon such 
notes’... . . That he has paid into the treasury of 
the United States the sum above stated, viz. : five hundred 
and seventy-four dollars and fifty cents, and respectfully 
asks to be relieved by such act as may authorize and direct 
the fourth auditor of the treasury to admit the same to his 
credit, that it may be refunded and paid to your petitioner,” 
and by an amended petition the petitioner claimed “ in- 
terest on the amount which may be found due him, and 
which has been so long and so unjustly detained from him.” 

Birchett §& Downing, for claimant. 

Blair, for the United States. 


Gitcurist, C. J.— The claimant’s allegations are, that, 
being a purser in the navy, and serving in the United 
States Delaware flotilla, he received, in his official capacity, 
from the government, betw een the years 1812 and 1815, 
certain sums of money, to be used in paying persons em- 
ployed in the naval service, in treasury notes. A part of 
these notes was sold by him at a discount, under the au- 
thority of his commanding officers, for the purpose of pay- 
ing off seamen and others. The discount amounted to 
$574.50, which he has charged in his accounts, and fur- 
nished vouchers therefor, which are on file in the office of 
the fourth auditor. The reason given by the accounting 
officers for declining to put this sum to his credit is, that 
no authority has ever been given them, except by special 
acts in particular instancesgto credit any disbursing oflicer 
with his loss upon such notes. 

In answer to a call upon the treasury department for in- 
formation relating to this claim, we have been furnished 
with a copy of a letter addressed to the secretary of the 
treasury, dated on the 27th day of January, 1855, and 
written in answer to a letter of the Hon. R. M. T. Hunter, 
of the senate, addressed to the department. The letter to 
which we refer was written by Mr. Dayton, the fourth 
auditor, and in it he states as follows: “ Mr. Todd, during 
the last war with Great Britain, was purser of the Phila- 
delphia station, and had charge of the accounts of the 
officers and men of the Delaware flotilla of gun-boats. In 
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the year 1817 he rendered an account, in which he charged 
the sum of $574, for loss sustained by him on the sale of 
treasury notes, which were then at a discount in the mar- 
ket, and which he was compelled to exchange for smaller 
money to enable him to pay the men. This claim was 
disallowed ; but, upon what grounds, I have not the means 
of positively ascertaining. It has since been frequently re- 
newed, however, and it would appear, from the correspond- 
ence of the office, that it was rejected from time to time, 
owing to the want of proper proof of the loss, and want of 
legal ‘authority to make such an allowance. In the year 
1839 the deficiency in the evidence was supplied as to a 
part of the claim, amounting to $513, by the production of 
the approval of the commandant of the flotilla. The 
receipts of brokers were produced for a portion of the re- 
mainder, showing that in December, 1814, they had sold 
treasury notes for Purser Todd to the amount of $4000, 
on which there was a discount of $250; but these Gandhian 
were not approved by Commodore Rodgers, the command- 
ant of the station. On one of the rolls, however, approved 
by the commodore, the following note is indorsed by the 
purser: ‘The men whose names are herein mentioned 
were all paid off in Philadelphia bank notes, treasury notes 
having been negotiated for that purpose by direction of 
Commodore Rodgers” ‘The amount paid to the men 
alluded to was $2630.31, and as the approval of Com- 
modore Rodgers is, directly under the note, and as the roll 
is dated on the 3lst of December, 1814, during which 
month the notes were sold, I presume that the approval 
may be considered of the same force, to the extent of 

$2630.31, as if it had been attached to the brokers’ bills. 
The average discount on treasury notes during that month 
appears to have been 6 per cent. Purser Todd, in one of 
his letters to this office, coieed that he was not in- 
formed of the necessity of Commodore Rodgers’s approval 
of the vouchers until some years after the first account was 
rendered, and that, owing to the commodore’s loss of 
memory, it could not then be obtained. It was the duty 
of the memorialist, however, being a purser in the navy, 
to be acquainted with the rules of the department, and 
to present his evidence in the first instance, in the re- 
quisite form. Upon the statement of his account in 
1849, a balance of several thousand dollars was found 
to be due from him to the United States, including the 
sum of $574, now in question, the whole of which bal- 
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ance he paid into the treasury, by order of the secretary 
of the navy. 

I think he has proved his loss on the negotiation of 
treasury notes, under the circumstances me tioned in his 
petition, to the amount of $470, or thereabouts.” 

From another letter, dated on the 4th of December, 1855, 
written by Mr. Dayton to the secretary of the treasury, it 
appears that the sum of $574 was paid into the treasury on 
the 11th of November, 1839. 

By this statement of the fourth anditor it appears that, 
in the first place, the claimant satisfactorily proved a loss 
by the depreciation of treasury notes amounting to the 
sum of $313. He then showed by the bills of the brokers 
a depreciation of 6 per cent. upon the sum of $2630.3 
amounting to the sum of $157.82, making in the whole 
the sum of $470.82, which agrees with the loss as esti- 
mated at the treasury. This sum of $2630.31 is a part of 
the sum of $4000, which was sold in the month of Decem- 
ber, 1814. ‘The claimant alleges that he is entitled to be 
allowed 6 per cent. on this sum, but he is allowed 6 per 
cent. on the sum only of $2630.31. The difference be- 
tween the sum claimed and the sum allowed is $92.18, 
and in the present stage of the case it is upon this sum 
only that any question arises, for upon the vouchers show- 
ing a loss to this extent the approval of the commodore 
was not produced. 

The objection is, not that the notes, amounting to 
$4000, were improperly sold, but that the proof adduced 
does not comply with the rules of the department so far 
as regards the sum of $92.18. 

We start, however, with the fact that in the month of 
December, 1814, the average depreciation on treasury 
notes was 6 percent. The sum of $4000, then received 
from the government in treasury notes, would pay the 
debts of the government only to the extent of $3760. If, 
then, the purser had shown th: a he paid the officers and 
men ‘the sum of $4000, there would be competent evidence 
tending to prove ‘that the United States were indebted to 
him in the sum of $240, over and above the money he had 
received, and, in the absence of evidence to the contrary, a 
jury would be authorized to come to that conclusion. But 
it is unnecessary to rely on this view of the case; for the 
statement of the department is, that the receipts of brokers 
were produced, showing that in December, 1814, they had 
sold treasury notes for Purser Todd to the amount of 
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$4000, on which there was a discount of $240. The ques- 
tion now is, not whether the amount of the depreciation 
should have been allowed at the treasury, but whether it 
should now be allowed by the United States. It is entirely 
proper that, for the methodical conduct of business at the 
treasury, rules should be established, which the experience 
of its officers informs them are best adapted for that pur- 
pose. But such rules cannot, in a suit against the United 
States, supersede the ordinary principles and requirements 
of the law of evidence, nor can they add anything to what 
the law requires of a claimant in order to make out his 
case. The treasury notes having been sold by the brokers, 
their accounts of such sales, duly proved, are competent 
evidence, and the best evidence the nature of the case ad- 
mits of to prove the extent of the depreciation. It was the 
duty of the purser to pay off the officers and men of the 
flotilla so far as the bonds furnished him by the govern- 
ment would permit. But the notes were worth less than 
their nominal value by 6 per cent., and to the extent of 6 
per cent. on the amount the purser may be considered as 
having paid his own money. Before his accounts were 
stated, on the 11th of November, 1839, the facts in this 
case would be suflicient to support an action for money 
paid, and after that date, and after he had paid the money 
into the treasury, the facts would support an action for 
money had and received. The approval of the commodore 
upon the vouchers is to be regarded only as required by a 
rule of convenience at the treasury, but it cannot be con- 
sidered in a court of law as a rule of evidence. Cases 
might undoubtedly occur where, under peculiar circum- 
stances, a wanton disregard of the rules of the department 
might be indicative of fraud, or of such gross negligence in 
the claimant as might authorize the rejection of his claim; 
but nothing of the kind appears here. The fact that the 
purser was not informed of the necessity of the commo- 
dore’s approval of the vouchers until some years after 1817, 
when the claim was made, can scarcely be considered gross 
negligence. If an oflficer’s accounts be substantially cor- 
rect, he can hardly be subjected to such a charge, because 
he is ignorant of merely formal proof not required by an 
act of congress. 

We shall, therefore, report a bill in favor of paying to the 
claimant the sum of $563, for which he has produced sat- 
isfactory evidence. 

It is contended, on behalf of the claimant, that the United 
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States should be charged with, and should pay, interest on 
the amount of the claim. If this be so, it is either because 
the court should report to congress that, in their judgment, 
the claimant is fairly and equits ibly entitled to interest, or 
because they should re port that the United States are 
legally bound to pay interest on the amount ascertained to 
be due, upon the principle that in the ordinary courts of 
law enables a creditor to recover interest of his debtor. 

In regard to the first of these reasons, it is proper to in- 
quire into the principle that should govern the court in 
their adjudications upon the cases within their jurisdiction, 
either as belonging to one of the classes specified in the act, 
or as referred to the court by one of the houses of congress. 
If a claim be alleged to be “ founded upon any law of con- 
gress” in the w ords of the act, we must construe such law 
and ascertain its meaning by applying to it those rules of 
construction which a wide and long-continued experience 
has determined to be the best ad: ipted to that purpose, and 
the same course must be pursued where a claim is founded 
“upon any regulation of an executive department.” Ifa 
contract with the government of the United States be the 
foundation of the “claim, the nature and validity of such 
contract must be determined by the application of known 
and well-settled principles of law. Without such prin- 
ciples to guide them, no tribunal, no body of men, judicial 
or deliberative, can administer any other than that hasty 
and impulsive justice, whose decisions, as they would be 
uncontrolled by any rule, could never aid the citizen in 
ascertaining the extent and nature gf his rights. 

If the application of principles Of law, considering the 
law as our rule of conduct, be necessary in the cases be- 
longing to the classes specified in the act, it is equally so 
in regard to the claims referred to the court by either house 
of congress. It seems sometimes to have been supposed 
that the language of the act on this point was comprehen- 
sive enough to authorize the court to recommend congress 
to do anything it may be in their power to do — in fact, to 
pass any law that would not be a violation of the constitu- 
tion. But our duties are not advisory. The language of 
the act does not authorize us to regard this tribunal 
possessing any other qualities than those which properly 
belong to a court. A committee may recommend, but a 
court can only adjudge, and that whether its jurisdiction 
be final or not. It cannot adjudge without founding its 
judgments upon the law, and, where it can find no law, it 
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can render no judgment. It may, perhaps, be said that, as 
our judgments are not final, and as we must report to con- 
gress, our decisions can be regarded only as recommen- 
datory in their nature. But the seventh section of the act 
provides that the court “ shall report to congress the cases 
upon which they shall have finally acted, stating in each 
the material facts which they find established by the evi- 
dence, with their opinion in the case, and the reasons upon 
which such opinion is founded.” Under this provision an 
“opinion in the case” can mean only an opinion as to the 
rights of the parties upon facts proved or admitted in the 
case. We do not think that congress, by establishing this 
court, intended to constitute a council to advise them ° what 
course it would be honest and right, or expedient, for them 
to pursue in any given case. ‘They meant, as the title of 
the act denotes, “to establish a court for the investigation 
of claims,” to ascertain the facts in each case, and the legal 
rights and liabilities arising from those facts. It is only 
by acting upon some settled plan, and according to some 
fixed principles, that the duties of the court can be per- 
formed with any prospect of administering substantial jus- 
tice. The obvious duty of the court is to expound the 
law as they find it established, and apply it to the case 
before them, and not to create it: jus dicere, and not jus 
dare. 

Considerations of this general character are pertinent to 
the subject before us, because it raises the question at once, 
how far we should recommend to congress to do what we 
might think right andgproper to be done, and how far we 
are bound to confine vie 2s to the application of princi- 
ples of law. It is always within the power of congress to 
make a law for each case, within the limits of the constitu- 
tion, but, in our opinion, we have no power to make a law 
forany case. Congress did not intend that we should legis- 
late. In that case, we must make the law before we could 
pronounce a judgment when the claim did not come within 
any principle. If congress think that the law, as it exists, 
does net render justice to a party, the remedy is in their 
own hands, by legislating in such a way as the demands 
of justice may require. It is more consistent with the con- 
stitution, which requires that the departments of the gov- 
ernment should be kept distinct from each other, and far 
better and safer that the power of legislation should be 
exercised by congress, than that it should be vested in any 
judicial tribunal. It is the peculiar duty of congress to 
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understand the wants of the country, and what is equita- 
bly due to the citizen, and, within constitutional limits, to 
legislate accordingly. But if we were to recommend any 
action to supp:y any supposed deficiency in the laws, we 
should not only assume a responsibility which does not 
belong to us, but we should interfere with the prerogative 
of the legislature. We shall, therefore, confine ourselves 
to determining how far the United States are bound by 
law to pay interest upon a sum ascertained to be due. 

It has been supposed that, as, when a petition is pre- 
sented to this court, the United States occupy the position 
of an ordinary defe ndant in a suit at law, the claimant, 
when a sum is adjudged to be due to him, i is entitled to 
recover interest from the United States, as any plaintiff 
would be who had established his right to recover a certain 
sum of a defendant. It will illustrate the question to in- 
quire how far this right extends between private persons. 
Laying aside the right to recover interest, founded on the 
obligation of a contract, a party in a suit at law is entitled 
to it only upon one of three grounds. The right to recover 
interest must depend — 

Ist. Upon statutory provisions. 

2d. Upon the authority of adjudged cases ; or, 

Upon some usage known to, and recognized by, the 
yarties. 

It is difficult to conceive of any other foundation for this 
right. 

The first ground is sufficiently intelligible without any 
further comment. 

As to the second ground, the authority of adjudged 
cases, it is somewhat remarkable that upon a subject of 
such frequent recurrence, and so necessary to be early set- 
tled and understood, the decisions of the courts, both 
American and English, should be so numerous and so dis- 
cordant. An analysis of the authorities will show that it 
is difficult, if not impossible, to elicit from them any gen- 
eral rule regulating the rights and liabilities of parties 
upon this subject. “An elaborate and able investigation of 
the cases is to ‘be found in the opinions of Savage, C. J., 
and Sutherland, J., in the case of Reid v. The Rensellaer 
Glass Factory, 3 Cow. 387, in the supreme court of New 
York, and in the opinion of Mr. Senator Spencer, in the 
same case, in the court of errors, reported 5 Cow. 587. 
But it is unnecessary at present to attempt an investiga- 
tion of them. Inthe case of Calton v. Bragg,15 Kast, 226, 
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Lord Ellenborough said: “Lord Mansfield sat here for 
upwards of thirty years, Lord Kenyon for above thirteen 
years, and I have now sat here for more than nine years, 
(a period of fifty-two years,) and during this long course 
of time no case has oceurred where, upon a mere simple 
contract of lending without an agreement for the payment 
of the principal at a certain time, or for interest to ran im- 
mediately, or under special circumstances from whence a 
contract for interest was to be inferred, has interest ever 
been given.” This statement appears to be conclusive as 
to the law of England at that time, and also to show that 
the allowance of interest by the court as an incident to the 
debt is always founded upon the agreement of the parties. 
Lord Chief Justice Abbott says, in Higgins v. Sargent, 
2 B. & C. 348, that, “ As a general principle, it is now es- 
tablished that interest is allowed by law only upon mercan- 
tile securities, or in those cases where there has been an 
express promise to pay interest, or where such promise is 
to be implied from the usage of trade, or other circum- 
stances.” Mr. Senator Spencer, in the 5 Cow. 608, also 
says that “its allowance by the courts as an incident to the 
debt, and invariably following it, is founded solely upon 
the agreement of the parties.” 

In England, interest has been refused where property 
has been unjustly detained, or payment improperly refused, 
even in cases of fraud, Lord Ellenborough saying, in the 
case of Crockford v. Winter, 1 Camp. 129, that the fraud 
did not take the case out of the rule he had previously laid 
down in De Haviland v. Bowerbank, 1 Camp. 50, that 
there must be an agreement express or implied; and this 
principle was afterwards adhered to in the case of Bernales 
v. Fuller, 2 Camp. 426. By the act 3.& 4 Will. IV, ch. 
32, 48, it was provided, that upon sums certain, payable at 
a certain time, or otherwise, the jury may, if they shall think 
fit, allow interest to the creditor. This fact, however, 
leaves the matter in great uncertainty, as the jury are to 
exercise their discretion in each case. 

Still, there are decisions, the effect of which would seem 
to be that interest in some cases is a legal claim, irrespec- 
tive of any agreement. Although it has been often stated 
that interest is not recoverable for money owing for goods 
sold and delivered, as in Blaney v. Hendrick, 3 Wils. 205, 
and in Eddowes v. Hopkins, Doug]. 376, still it is said by 
Lord Thurlow, in Boddam v. Riley, 2 Bro. C. C. 3, that 
“all contracts to pay undoubtedly give a right to interest 
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from the time when the principal ought to be paid.” One 
reason for the discrepancy in the decisions is to be found 
in the neglect to discriminate between the cases where in- 
terest has been held to be an incident to the debt and those 
cases where it has been held that the jury might allow it 
by way of damages for the detention of the debt. In Ed- 
dowes Vv. Hopkins, Dougl. 376, Lord Mansfield held, that 
though, by the common law, book debts do not, of course, 

carry interest, ye t, in cases of long delay, under vexatious 
and oppressive circumstances, it m: ry be allowed, if a jury, 
in their discretion, shall see fit to allow it. In Entaristle 
v. Shepherd, 2 'T. R. 78, which was debt upon a judgment, 
Buller, J., said, it was a question for the jury whether they 
would give interest by way of damages. In Bunn v. Dal- 
cell, 3 C. & P. 376, it was held by Lord Tenterden that, 
whether interest should be recovered upon an Irish judg- 
ment, was a question for the jury, and if they thought the 
plaintiff had been diligent and had taken proper steps to 
find his debtor, they might allow it. In Craven v. Tickell, 
1 Ves. Jr. 60, the Lord Chancellor said, “ from conversation 
I have had with the judges, interest is given either by the 
contract or in damages upon every debt detained. ” But 
in Gilpin v. Consequa, Pet. C. C. R. 85, Washington, J., 
said: “It is not agreeable to legal principles to allow in- 
terest on unliquidated or contested claims in damages; ” 
and in the subsequent case of Willing v. Consequa, Ib. 172, 
the same judge said: “ Interest is a question generally in 
the discretion of a jury.” 

It has not been our purpose, in referring to some of the 
more prominent decisions on this subject, to ascertain 
whether any general rule can be deduced from them that 
shall regulate the allowance of interest in suits at law, as 
this is not the question before us. Our object has been 
simply to show that the authorities are conflicting, and that 
an apptoxim: ition to a rule is to be found in those decis- 
ions which hold that, in the absence of a contract to pay 
interest, it may, in some cases, be allowed by the jury upon 
a view of all the dauiniabenees in the case. But, even 
supposing that juries are vested with a discretion to allow 
interest, or not, we do not occupy the position of a jury, 
although, to a certain extent, we necessarily exercise some 
of the functions belonging to that body. Like a jury, we 
are called upon’ to determine questions of fact. But of that 
wide discretion which, according to some of the cases, 
juries may often exercise, we possess no portion. On this 




































~ 


pew 





- 





oe: an 
PO TES Se 





nn ed 
= 





a a le 


oe 


636 Recent American Decisions. 


subject, they derive their power, so far as it may exist, from 
practice sanctioned by judicial decisions. In regard to the 
question before us, there have been no judicial decisions 
and no practice. Our duty is confined to determining 
whether certain facts are proved by the evidence, and only 
in this respect are our duties like those of a jury. If we 
were to take Lord Mansfield’s rule, that a jury, in their dis- 
cretion, might allow interest “in cases of long delay, under 
vexatious and oppressive circumstances,’ and apply it to 
claims against the United States, the question would then 
be, whether, in the given case, the United States had been 
dilatory, and had postponed the payment of the debt for 
an unreasonable period. ‘This would render it necessary 
to inquire to some extent into the condition of the United 
States when the debt accrued, and since, the situation of 
their foreign and domestic relations, the position of their 
financial affairs, the existence of financial crises, and 
everything that would throw any light upon the question, 
whether it was or was not on the whole unreasonable that 
payment of a debt should have been delayed. Such a 
vague and unlimited discretion we should hesitate to exer- 
cise without an authority vested in us in clear and positive 
terms. 

In regard to the third source of the right to recover in- 
terest in suits at law, the existence of a usage known to 
and recognized by the parties, it is sufficient for our pres- 
ent purpose to say that the usage of trade in this as well as 
in other cases may properly, and often does, regulate the 
contracts of parties. Meech v. Smith, 7 Wend. 515. A 
usage may operate upon and modify the rights and duties 
of individuals whose dealings are comprehended within it, 
whether it be local merely, or the usage of a particular 
trade. As they are presumed to contract with reference to 
the usage, it thus becomes a part of their contracts. 

If we attempt to apply to cases in this court® where 
claims are preferred against the United States the rules 
which regulate the liability of parties in ordinary suits, we 
shall find that the liability of the United States to pay inter- 
set upon a debt cannot be traced to any of the sources from 
which the liability of individuals can be deduced. There 
are, in the first place, no acts of congress which impose 
this liability upon the United States. Statutes may be 
found exceptional in their character, and based upon pecu- 
liar circumstances, which induced congress, in the exercise 
of their discretion, and in view of what seemed to them 
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proper, to provide that interest in certain cases should be 
paid. But there is no general law enacting that interest 
shall be paid on debts due from the United States, nor has 
any general appropriation of money ever been made for the 
purpose of paying claims for interest. 

Secondly, there are no adjudged cases which might serve 
to us as precede nts for deciding that the United States are 
legally bound to pay interest. Indeed, until the institution 


of this court, there was no mode b yy which the liability of 


the United States, upon this point, could be made the sub- 
ject of judicial investigation. But we are not aware that 
there are any cases in which the question has been even 
incidentally discussed. There is no law enacting that in- 
terest shall not be paid, as there is no law protecting the 
United States from being sued; but we presume that it 
was never supposed that a suit would lie until the passage 
of the act constituting this court. We could not, then, jus- 
tify ourselves for holding that the United States are liable 
to pay interest by appealing to the decisions of tribunals 
where this question has arisen and has been decided. 
There is a remark made by Mr. Justice Baldwin, in 
pronouncing the judgment of the court in the case of 
United States v. Arredondo, 6 Pet. 711, which might at 
first be supposed to have some bearing upon this question. 
He says: “ The only question depending is, whether the 
claimant or the United States are the owners of the land 
in question. By consenting to be sued, and submitting 
the decision to judicial action, they have considered it as 
purely a judicial question, which we are now bound to de- 
cide as between man and man on the same subject-matter, 
and by the rules which congress themselves have pre- 
scribed.” We do not understand this remark as meaning 
anything more than that when the United States hive 
permitted themselves to be sued they become subject to 
such rules and principles of law as may be applicable to 
them, or may have been prescribed by congress. The case 
referred to was decided more than twenty years before the 
United States were made suable, and when it was neces- 
sary to state a rule for the decision of that particular case 
alone, the court not being called upon to state any general 
principle regulating their liabilities in all cases. We have 
no reason to suppose that congress, by constituting this 
court, intended to provide that all the acts of congress, and 
all the judicial decisions, and all the principles which regu- 
late the dealings between man and man, were to be applied 
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at once and without discrimination to the United States; 
that they might, for instance, piead the statute of limita- 
tions without any express authority, or be subject to other 
laws enacted before they could be made parties to suits, 
and whose application té them could not have been an- 
ticipated. By the institution of this court a new party 
defendant has been called into existence, and made to 
appear before it, with duties to the claimants not at pres- 
ent distinctly defined, and requiring the light of research 
and reflection to display their outlines. If Mr. Justice Bald- 
win could have supposed that he was stating a rule of con- 
duct forthe United States in all cases where, by subsequent 
legislation, they might be made defe ndants, the subject 
would undoubtedly have been examined with a degree of 
care commensurate with its importance. 

Thirdly, the liability of the United States to pay interest 
cannot be founded on such a usage as enters into, and 
forms a part of, the contracts of individuals. The usage is 
directly and expressly the reverse. ‘The government has 
not only omitted to pay interest, but for the greater part 
of a century it has expressly refused to pay it. ‘The pr ac 
tice of the government on this subject is fully stated in a 
recent opinion by the present attorney-general, Mr. C ae 
ing, under the date of September 20, 1855. It there ap- 
pears, that as long ago as the year 1519, Mr. Wirt spoke of 
a refusal to allow interest as “the usual practice of the 
treasury department;” and this practice has existed to the 
present time, unless when it has been dispensed with by 
some special law. 

Nor can it be said that the United States are bound to 
pay interest on the ground that their liability is to be 
classed with the duties of imperfect obligation mentioned 
by writers on ethical jurisprudence, and that to receive in- 
terest is a right for which no remedy has been provided. It 
would be going very far to say that interest is due as an 
abstract right, founded on moral principle. It is well 
known to be discountenanced and forbidden in some parts 
of the world, and by some religions. Lowe v. Waller, 
Doug!. 736, 740. It is wholly conventional in its origin, 
arising out of an artificial state of society, in which new 
rules ‘of action grow up in proportion as social relations 
become more intricate, and require a nicer discrimination. 
As it depends upon law and usage, where they are not 
found it cannot be said to exist. 

In the discussion of this subject we have endeavored to 












Recent American Decisions. 63 


confine ourselves to the question, whether there is any law 
or any usage that would authorize us to decide that the 
United States are bound to pay interest in any case where 
a debt is ascertained to be due toaclaimant? For the 
present purpose it is unnecessary to consider the question 
how far the United States may be bound to pay interest 
under the name of “ damages,” or “ injuries,” or “ indem- 
nity,” or “satisfaction,” or “redress,” or corresponding 
words in treaty stipulations. It is the question in the 
present case that we intend to determine, and nothing 
more. Upon other matters not now before us it would be 
premature to express an opinion. 

Nor, as has before been intimated, do we feel ourselves 
called upon to say how far it would be just and equitable 
for the United States to pay interest by analogy to the 
laws and usages which regulate pecuniary de alings be- 
tween individuals. If Congress, to whom the enactment 
of laws belongs, think it proper to provide that the United 
States shall pay interest on sums due from them and to ap- 
propriate money for that purpose, it is an easy matter for 
them to carry that opinion into effect, and to pass such 
laws as they may deem expedient. But we have a suffi- 
ciently responsible duty to perform in applying to the cases 
before us such principles of law and equity as we find 
established, without assuming upon ourselves the further 
duty of recommending to congress the passage of laws to 
supply any such deficiencies as may be supposed to exist. 

We are aware that in the numerous and extensive pecu- 
niary dealings between the citizens of the United States 
and their government, cases must arise where, according 
to the usual understanding among individuals, a refusal by 
the United States to pay interest would be regarded as 
wholly unjustifi ible. But such legislation as a regard to 
the national faith may require is the peculiar duty of con- 
gress. If we were to report to congress that a claimant 
should receive interest, in the absence of an agreement to 
that effect, it must be either because he is legally entitled 
to it, or because we have that general discretion possessed, 
according to some of the cases, by a jury. Wedo not 
think that, as regards the United States, either of these 
propositions is correct. We shall, therefore, report only a 
bill in favor of paying to the claimant the sum due him, 
without interest, to which interest may be added if con- 
gress should see fit to allow it, or congress can pass a gen- 
eral law on the subject, with such modifications and limi- 
tations as they may deem expedient. 
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Supreme Jutlicial Court of Massachusetts. Essex County. 


November Term, 1853. 







Osporn v. Cook ET ALS. 





Will — Altestation. 


A will, in the handwriting of the testator, and signed by him in the pres- 
ence of three competent witnesses, who attest the same at his request, 
and in his presence, is well executed, although the testator does not de- 
clare to the witnesses, and they do not know, that it is his will. 


Apreat by one of the executors named in the will of 
Nathan Cook, from a decree of the judge of probate, dis- 
allowing said will, on the ground that the testator did not 
declare to the subscribing witnesses, at the time of their 
attestation, that it was his will. 

The paper offered for probate, which was wholly in 
the testator’s handwriting, commenced thus: “ Know all 
men by these presents, that I, Nathan Cook, of Salem, 
county of Essex, state of Massachusetts, merchant, while 
[ have strength and capacity so to do, do make and 
publish this my last will and testament, hereby revoking 
all wills by me at any time heretofore made ;” and con- 
cluded as follows: “In witness whereof, I have hereunto 
set my hand and seal this thirteenth day of April, 1852.” 
There w as no attestation clause, except the single word 
“ witness,” preceding the signatures of the witnesses. The 


testator signed this. instrument in the presence of two of 


the witnesses, and pointed out his signature to the third 
witness; and each of the witnesses signed it as a witness, 
in the presence of the testator, and at his request. But the 
testator did not declare to either of the witnesses that it 
was his will, nor did either of them know or suspect the 
nature of the instrument. 

The case was submitted to the court upon these facts ; 
and was argued in writing by S. H. Phillips § Gillis, for 
the appe lant, and by N. F; Lord, for the appellees 

Tuomas, J.— The only question raised upon the appeal 
and the agreed statement of facts is, whether the instru- 
ment was duly executed. 

This question must be determined by a just construction 
of the provision of the Revised Statutes, c. 62, § 6, which 
is, “ No will, excepting nuncupative wills, shall be effec- 
tual, unless it be in writing, and signed by the testator, 
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the testator by three or more competent w itnesses.” 

This will was in writing, signed by the testator, and 
attested and subscribed in his presence by three competent 
witnesses. It was written by the testator. He knew, 
therefore, if of sound mind, what he signed, and what he 
asked the witnesses to attest. ‘The calling upon witnesses 
to attest his execution of an instrument, whose character 
and contents he well knew, was in effect a declaration that 
the instrument he had signed, and his signature to which 
he desired them to attest, was his act, though the character 
and contents of the instrument were not disclosed to them. 
It was as if the testator had said, This instrument is my act; 
it expresses my wishes and purposes; and, though I do not 
tell you what it is, I desire you to attest that it is my act, 
and that I have executed and recognized it as such in your 
presence. 

We think all the requirements of the statute are met 
and satisfied. No formal publication of the instrument, no 
declaration of its contents, or of its nature, is in terms re- 
quired. ‘The legislature have prescribed certain solemnities, 
to be observed in the execution of a will, that it may be 
seen that it is the free, conscious, intelligent act of the 
maker; but they have not prescribed that he should publish 
to the world or to the witnesses what is in the will, or even 
that it is a will. 

A usage has doubtless existed, to some extent, in the 
probate courts, to inquire of the subscribing witnesses, 
whether the testator declared the instrument he had signed 
to be his will; and such a declaration frequently makes 
part of the clause of attestation; but such declaration is 
not necessary. ‘here may exist very excellent reasons 
why the testator may not wish to disclose, and why the law 
should not require him to disclose the fact that he has 
made a will at all, “ either,’ as Swinburne says, “because 
the testator is afraid to offend such persons as do gape for 
greater bequests than either they have deserved, or the tes- 
tator is willing to bestow upon them ; (lest they, peradven- 
ture, underst inding thereof, would not suffer him to live 
in quiet ;) or else he should overmuch e ncourage others, to 
whom he meant to be more beneficial than thes y expected ; 
(and so give.them occasion to be more negligent hus bands 
or stewards about their own affairs, than otherwise they 
would have been, if they had not expected such a benefit 
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or by some person in his presence and by his express 
direction, and attested and subscribed in the prese nee of 
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at the testator’s hands;) or for some other considerations.” 
Swinburne on Wills, 27. 

It is not easy to trace the origin of the belief which, we 
are aware, is quite prevalent, of the necessity of some for- 
mal publication of a will, or declaration by the testator 
that the instrument is his last will and testament; but as a 
question of principle or of authority, it is now settled, that 
such publication or declaration is unnecessary. 

In the case of Wyndham v. Chetwynd, 1 Bur. 421, Lord 
Mansfield says, “ Suppose the witnesses honest, how little 
need they know ; they do not know the contents ; they need 
not be together; they need not see the testator sign (if he 
acknowledges his hand, it is sufficient); they need not 
know it isa will; (if he delivers it as a deed, it is sufficient.” ) 
In Bond v. Seawell,3 Bur. 1775, Lord Mansfield says, “ Ii 
is not necessary that the testator should declare the instru- 
ment he executed to be his will.’ And Trimmer v. Jack- 
son, in the King’s Bench, reported in 4 Burn’s Eccl. Law, 
(9th ed.) 102, was a case where the witnesses were de- 
ceived by the execution, being led to believe, from the 
words used by the testator, that it was a deed, and nota 
will; and it was adjudged a sufficient execution. See, 
also, Wallis v. Wallis, 4 Burn, 100. In Moodie v. Reid, 
7 ‘Taunt. 361, Chief Justice Gibbs says, “ A will, as such, 
requires no publication; be publication what it may, a will 
may be good without it.” 

In the more recent case of White v. Trustees of the Brit- 
ish Museum, 6 Bing. 310, it was held that a will was suifli- 
ciently attested when subscribed by three witnesses, in the 
presence and at the request of the testator, although none 
of the witnesses saw the testator’s signature, and only one of 
them knew what the instrument was. Chief Justice Tin- 
dal treats the law as fully settled, that a bare acknowledg- 
ment by the testator of his handwriting is suflicient to 
make the attestation and subscription of the witnesses 
good within the statute, although such acknowledgment 
conveys no intimation whatever, or means of knowledge, 
either of the nature of the instrument, or the object of 
signing. See, also, Wright v. Wright, 7 Bing. 457; John- 
son v. Johnson, 1 Cr. & M. 140. 

In Jlott v. Genge, 3 Curteis, 181, Sir Herbert Jenner Fust, 
referring to the case of While v. Trustees of British Museum, 
says, “ This is a determination, that where a testator had 
written a will himself and signed it, and produces that will, 
so signed, (for that is a point never to be lost sight of,) to 
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witnesses, and desires them to sign their names, that 
amounts to an acknowledgment that the paper signed by 
them is his will, and the instrurnent is complete for its pur- 
pose; it is acknowledged by the testator to be his will.” 
It would be more exact to say, the instrument is acknowl- 
edged to be his act, which, upon production, is found to be 
his will. 

In our own commonwealth the decisions lead to the same 
conclusion. In the case of Swett v. Boardman, 1 Mass. 258, 
relied upon by the appellees, the marginal note of the re- 
porter is calculated to mislead. ‘The case was decided, 
and rightly, upon the ground that the testator did not 
know he was executing his will. Sewall, J., says, “I do 
not find any cases which have been decided, expressly 
determining what amounts to a publication. But there 
must be proof that the person knew the instrument to be 
his will; that he intended it as such. In the case now 
under consideration, there is no evidence, except the sig- 
nature of the deceased, of these facts. J do not.think that 
any particular ceremony of publication is necessary, or 
material; but the deceased ought at least to have known 
and understood that he was executing his will.” Sedg- 
wick, J., places the decision upon the same ground; but 
says, “It ought at least to appear that the person knew he 
he was executing his will, and that he communicated that 
fact to those who were called to attest the same as wit- 
nesses; and this is necessary to prevent imposition, from 
the situation in which persons frequently are at the time of 
executing these instruments.” ‘This point does not seem 
necessary to a determination of the case, or to be in har- 
mony with the authorities; and the reason of it would not 
apply to the case of a will written by the testator himself. 
Dana, C. J., puts the decision upon the same ground — that 
there was not a particle of evidence that the testator knew 
he was making a will. 

The more recent cases, Dewey v. Dewey,1 Met. 349, 
and Hogan v. Grosvenor, 10 Met. 54, recognize and adopt 
the principles stated in the case of White v. Trustees of 
British Museum. In Hogan v. Grosvenor, Mr. Justice Hub- 
bard said: “ We consider the law as settled, that the tes- 
tator need not execute the instrument in the presence of 
the witnesses; that they need not sign in the presence of 
each other; and that all which is re juired i is, that the tes- 
tator shall see their attestation, or be in a situation where 
he can see it. His acknowledgment that the instrument 
is his, with a request that they attest it, is sufficient.” 
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The doctrine of these cases covers the ground of this. 
If any declaration is necessary, it requires no set form of 
speech, indeed no words; it may be done by acts, as well 
as words. Non quod dictum, sed quod factum est, inspici- 
tur. And the presentation of the instrument, written by 
himself, and bearing his signature, to the witnesses, with a 
request for them to attest it, was suflicient. 

Decree of court of probate reversed. 





Riecent Znglish Decisions. 


Queen’s Bench. 
Friday, November 9. 
Kent v. Gopts. 


Contract — Deliveries at several times — Discharge. 

A contract to deliver oil of first quality, five tons in October, five in No- 
vember, and five in December. ‘The purchaser refused to receive part 
of the oil tendered in October, as of inferior quality, and sued the vendor 
for breach of contract, but failed in proof that the oil was of inferior 
quality. And it was found that the plaintiff, (the purchaser,) did not 
intend thereby to repudiate the contract : 

Held, that the vendor was not thereby discharged from the further per- 


furmance of the contract. 


Arreat by the defendant from the decision of the judge 
of the Sheritf’s Court, London. 

By contract, on the 6th, L854, the defendant agreed to 
sell to the pl: rintiff fifteen tons of foreign refined rape oil of 
first quality, at 44/. 10s. per ton, for the ‘following deliveries 
Five tons during the last fourteen days of October next, 
five tons during “the last fourteen days of November, five 
tons during the last fourteen days of December, each de- 
livery to be paid for on the last day of the respective 
months in cash, deducting 2 1-2 per cent. discount. 

On the 24th of October, plaintiff discharged defendant 
from delivering three of the five tons which were to be 
delivered in that month, and prior to November 1, applied 
for a delivery order for the remaining two tons. ‘The 
plaintiff received the delivery order on November 2, and 
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after examining the oil refused to accept it, on the ground 
that it was not the best foreign refined rape oil, but of an 
inferior quality. The plaintiff then sued in the Sheriff’s 
Court upon such alleged breach of the contract, but the 
judge held that plaintiff had failed to prove that the quality 
was inferior, and that he was precluded, by the acceptance 
of the delivery order and his subsequent conduct, from set- 
ting up the non-delivery of the two tons during the last 
fourteen days of October. 

After this the defendant refused to deliver the five tons 
deliverable in November, after demand from the plaintiff, 
alleging that the refusal of the plaintiff to accept the above 
two tons discharged the plaintiff from delivering any more 
oil under the contract. The judge gave judgment for the 
plaintiff, for 507. damages and costs. 

‘he question for the court is, whether the refusal of the 
respondent — such refusal not being intended by him as a 
repudiation of the contract, but being founded on the erro- 
neous supposition that the quality was inferior — justified 
the defendant in refusing to deliver the five tons in Novem- 
ber. 

Thrupp, for the appellant. — The contract was rescinded 
by the plaintiff, when he refused to accept the two tons-in 
November. [Erur, J.— Rescision of a contract must be 
by mutual consent. ‘The question is, whether the defend- 
ant was discharged from further performance of the con- 
tract.| 

Lord Campsett, C.J.— The refusal here was not with 
the intention to discharge the defendant from the contract. 
In Cort v. Ambergate Railway Company, 17 Q. B. 127, 
there was a clear and expressed intention to accept no 
more. 

By the Court. — There was nothing done by the plain- 
tifl inconsistent with the intention of holding the defendant 
to the contract. 

Judgment for the respondent. 
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Monday, November 26. 
WuatTeELey v. Crawrorp. Carew v. Davis. 


Delivering interrogatories under C. L. P. A. 1854, § 51.— What ques- 

tions may be put. 

Under § 51 of C. L. P. A. 1854, either party may deliver to his opponent 
interrogatories, the answers to which may reasonably be expected to 
advance his own case, though they may also disclose or assist the case 
of his opponent ; but neither party can inte rrogate the other as to mat- 
ters which relate exclusively to the opponent's case. 

In actions for negligence against a surveyor ¢ sails against an attorney : 

Held, that the plaintiffs might lawfully interrogate the defendants as to the 
steps which they had taken in the business, with regard to which the 
negligence was charged. 


WuaTELey v. Crawrorp. 


Turs was an action against a surveyor for negligence in 
the valuation of property, and also in ascertaining the 
actual amount of rentals paid. <A rule had been obtained, 
calling upon the defendant to show cause why the plaintiff 
should not have leave to deliver certain interrogatories 
with his declaration. The interrogatories, though numer- 
ous and referring specifically to particul: ur farms, amounted 
in substance to this : “ What steps did you take to ascer- 
tain the value of the property and the amount of the 
rentals ?” 

lei showed cause. — If such interrogatories as 
these are allowed, the practice will be carried further than 
it has been carried in equity; because they amount to this: 
“ Have you, the defendant, been guilty of negligence?’ 
and such a question would he rdly be allowed in equity. 
Glyn v. Houstown, 1 Keen, 537. In equity a party cannot 
obtain discovery of his opponent’s case, Wigram, 15; and 
these interrogatories, in truth, ask the defendant to disclose 
the whole of his case. Even if they would be allowed in 
equity, it is by no means certain that they ought to be al- 
lowed at law; because, if allowed, the plaintiff may in 
very many cases escape the necessity of going into the 
witness-box. 

hipson, in support of the rule. — These questions are 


? One question was, ‘‘ Was it part of your duty to do,’’ &c.; but Phipson 
did not insist upon the right to put that question, aud it was struck out. 
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material to the plaintiff’s case, and that is the test. It is 
true that they may disclose part of the defendant’s case; 
but, unless they relate exclusive ‘ly to his case, there is no 
ground of objection tothem. If a principal sues his agent, 
he may as sk, “\What money have you received on ray ac- 
count?’ » anal when a surveyor is sued for negligence, he 
may be asked, “ Have you ever personally visited the estate 
which you were employed to value, and when?” The 
answer would relate to the plaintiff’s case. According to 


the rules laid down by Sir James Wigram, the plaintiff 


would be clearly entitled to this discovery in equity ; but 
the statute was passed to render it unnecessary to go into 
a court of equity for that purpose. It is a reme dial stat tute, 
and should be construed liberally. If the defendant is 


obliged, in answer to the questions, to admit the whole of 


the plaintiff’s case, why should the plaintiff go into the 
witness-box ? The result generally would be a settlement 
of the dispute. He referre ‘d to Pollock on Disco. very, and 
to the Allorney-General v. Corporation of London, 12 


Beay 
Carew v. Davis. 


This was an action against an attorney for negligently 
conducting the defence to an action, in which a similar 
rule had been obtained as in Whateley v. Crawford, and 
the interrogatories were of the same character. 

Rochfort Clarke showed cause. — This is an application 
to the discretion of the court, and under the special cir- 
cumstances of this case, the court ought not to grant the 
application. ‘The plaintiff has not laid any foundation for 
the questions by aflidavit; and that should be required. 
They are mere ‘ly fishing questions, to see whether any case 

can be made up out of admissions by the defendant. ‘The 
plaintiff does not show that the answers are likely to ad- 
vance hiscase. In May v. Hawkins, 19 Jur. 600, the Court 
of Exchequer refused to allow a question to be put to the 
defendant as to an act which would amount to a forfeiture 
of his lease. [Wicurman, J.— That is one of the cases 
excepted in equity; where the rule is, not to allow ques- 
tions, the answers to which would way ct the party to a 
penalty, punishment, or forfe prey "here is a great difler- 
ence between the proceedings in equity and at law; be- 
cause in equity the answers given to the interrogatories 
become part of the evidence in the cause; whereas at law 
the party who interrogates may at the trial use the answers 
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or not, as he thinks fit. In Martin v. Heming, 10 Exch. 
448, a foundation was laid for the application by affidavits. 

Sir F. Thesiger and T. Jones, contra. — The discretion 
of the court in this matter is not so extensive as has been 
contended for. ‘The act of parliament points out in what 
cases interrogatories may be delivered; and does not re- 
quire any affidavit. It refers to the procee ‘dings in equity 
for a discove sry; aud the rules in equity must guide the 
court in the application of the statute. It is not necessary 
to go so far as some of the dicta of Parke, B., and Alder- 
son, b., in Osborne v. The London Dock Company, 10 
Exch. 702; it is enough to say that this case falls within 
the rules as laid down by Sir James Wigram. ‘The ques- 
tions relate to matters material to the plaintiff’s case, 
and do not fall within the exception of matters exclusively 
relating to the defendants. Where the evidence is common 
to both cases, it is the proper subject of discovery by in- 
terrogatories. Carew v. White, 5 Beav. 172; Burrell 

Nicholsox, 1 Myl. & K. 680; Stainton v. Chadwick, 13 
Beav. 320; Thol v. Leask, 10 Exch. 704. Since the pas- 
sage of this statute, bills of mere discovery have been abol- 
ished in equity. 

Lord Campsett, C. J. — Having heard this question 
fully discussed, I come to the conclusion that the rule 
under § 51 of 17 & 18 Vict. ec. 125, is this: that the plain- 
tilt may have discovery by interrogatories, the answers to 
which may reasonably be expected to advance the plain- 
tiff’s case, although the answers may also disclose what 

the defendant intends to set up by way of defence. ‘The 
very object of the section was to obviate the nece ssity of 
going for assistance into a court of equity; which brought 
great scandal upon the administration of justice. Now, by 
§ 51, a party is empowered to deliver to his opponent “ in- 
terrogatories in writing upon any matter as to which dis- 
covery may be sought;” and the party interrogated is to 
answer “all questions as to which a discovery may be 
sought.” Now, what interpretation are we to put upon 
those words? I say that it means that interrogatories 
may be put in reference to any matter as to which dis- 
covery may be sought by bill in equity. The rule is laid 
down rather widely i in the Court of Exchequer, where it is 
said that the interrogatories may be administered to the 
same extent as if the party interrogated was a witness 
under examination at the trial. I think the true rule is, 
that such questions may be put as may be expected to 
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produce answers tending to advance the case of the party 
who puts them. The rule on this subject has, however, 
been very clearly laid down by that great jurist, Sir James 
Wigram ; and I concur in that rule in the very terms in 
which he has laid down. Whatever advances the plain- 
tiff’s case may be inquired into, though it may at the same 
time bring out matter which de fe ndant relies upon for his 
defence ; ‘but you shall not inquire into that which is ex- 
clusively matter of defence —that which is common to 
both plaintiff and defendant may be inquired into by either. 
That being the rule, the great bulk of the questions in both 
the cases which have been argued clearly fall within it; 

and the interrogatories, there fore, are lawful and ought to 
be answered. With regard to the action against the sur- 
veyor, all the answers may fairly be expected to advance 
the plaintiff’s case, though they may bring out what he 
relies on as a defence. So as to the action against the 
attorney, the questions may bring out answers material 
for the advancement of the plaintiff’s case, or they may 
show that the conduct of the defendant was unimpeach- 
able. This is common ground, and may properly be in- 
vestigated. With respect to our discretion, I think Mr. 
Clarke carries that much further than the law allows. If 
this method of proceeding was likely to be abused, we 
should certainly have a discretion to exercise for the pur- 
pose of checking such abuse and preventing the vexatious 
use of this mode of procedure; but if there is no suppo- 
sition of that sort, and the case falls within the statute, we 
are bound to grant the application. 

Wicutman, J.— Iam of the same opinion. The ques- 
tion is, to what extent the statute confers the privilege of 
delivering interrogatories to the opposite party. The anal- 
ogy, no doubt, is to proceedings in equity, by which dis- 
covery was obtained in aid of proceedings at law; and Sir 
James Wigram lays down these as the two cardinal rules 
on the subject; that the plaintiff has a right, as a general 
proposition, to a discovery of the evidences which relate to 
his case; and that the defendant has the privilege to with- 
hold a discovery of the evidences which exclusively relate 
to his own. One of the propositions which he lays down 
as derived from all the authorities, is this: “ The right of a 
plaintiff in equity to the benefit of the defendant’s oath is 
jimited to a discovery of such material facts as relate to 
jhe plaintiff’s case, and does not extend to a discovery of 
she manner in which the defendant’s case is to be exclu- 
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sively established, or to evidence which relates exclusively 
to his case.” Now, according to that rule, the plaintiffs 
would be entitled to ask questions which might advance 
their own case, but not questions, the effect or tendency of 
which would be to elicit answers relating exclusively to the 
case to be set up on the other side. In the cases now 
before us, the great bulk of the questions are such as might 
elicit answers that would directly support the plaintiff’s 


case. 
Erte, J.—I am quite satisfied that the rule is as has 


been expressed, and I have nothing to add. 
Rule absolute in each case. 


Note.—The 51st section of the C. L. P. A. is as follows: ‘* Power to deliver 
written interrogatories to opposite party. — In all causes in any of the superior 
courts, by order of the court or a judge, the plaintiff may, with the declaration, 
and the defendant may, with the plea, or either of them by leave of the court 
or a judge, may, at any other time, deliver to the opposite party or his attor- 
ney, (provided such party, if not a corporate body, would be liable to be called 
and examined as a witness upon such matter,) interrogatories in writing upon 
any matter 2s to which discovery may be sought, and require such party, or in 
the case of a body corporate any of the officers of such body corporate, within 
ten days, to answer the questions in writing by affidavit, to be sworn and filed 
in the ordinary way; and any party or officer omitting, without just cause, 
sufficiently to answer all questions as to which a discovery may be sought within 
the above time, or such extended time as the court or a judge shall allow, shall 
be deemed to have committed a contempt of the court, and shall be liable to 
be proceeded against accordingly.’’— See Wilson v. Webber, Law Reporter, 
Oct. 1855, p. 331. 


Nisi Prius. Sittings after Michaeimas Term. 


Before Lord Camppett, C. J., and a special jury. 
Warp v. Tue Law Prorerty Assurance Company. 


Construction — Meaning of term ‘‘ within six days’? — Embezzlement — 
Liability. 

A guarantee policy contained the following condition: ‘‘ That when a 
liability has been incurred under this policy, the party entitled to make 
a claim in respect thereof must, immediately upon discoveting or re- 
ceiving notice that such liability has been incurred, forward a written 
statement of all particulars thereof, so far as he can, to the board of 
directors ; and this policy shall become absolutely void as to existing 
and future liabilities, if such claimant shall neglect or omit, for six days 
after making such discovery or receiving such notice, to forward such 
notice as aforesaid.”’ 

The claimant did not give such notice until twenty days after making dis- 
covery of the default : 

Held, that the words ‘‘ six days”’ were inoperative or were satisfied by a 
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notice given within a reasonable time, and that twenty days was a rea- 

sonable time. 

B. received moneys in March for C., his master, and did not apprize him 
of such receipt at that time. In April, after the policy had lapsed, B. 
received other moneys from other creditors, and out of them paid the 
accounts which he had received, but omitted to forward, in March, and 
the plaintiff credited such accounts in his books as paid. 

Was this an embezzlement by B. of the moneys received in March, or of 
the moneys received in April ? 

Quere, also, was the loss by the plaintiff of the moneys received in March, 

(during the currency of the defendant's policy,) or of the moneys re- 

ceived in April, after the policy had lapsed ? 


Tuts was an action to recover under a guarantee policy 
certain losses of moneys alleged to have been sustained by 
the plaintiff by reason of the criminal act of his servant. 

The facts of the case, which were not disputed, were 
briefly these: Defendants had guaranteed plaintiff against 
loss by reason “ of the criminal acts only” of his servant, 
J. M. Wood, by a policy which expired on March 7, 1855, 
and which was not renewed. 

In March, previous to the expiration of the policy, Wood 
received several accounts from the customers of the plain- 
tiff, which he did not then account for. After the policy 
had lapsed, he transmitted the amounts of the account pre- 
viously received, as it was assumed, but not proved, out of 
the proceeds of other accounts which he received from 
other customers after the expiration of the policy, and 
which he had not accounted for. ‘The plaintiff had duly 
credited in his books the receipt of the amounts now 
claimed of the defendants. 

On these facts it was contended by 

James, Q. C. (with him Hawkins,) for the defendants, 
first, that plaintiff had not sustained any loss on the ac- 
counts which he claimed to recover under the policy; they 
had been paid to him by Wood. Plaintiff had so received 
them and so credited them in his books, which, on the face 
of them, showed no loss on those accounts. He had sus- 
tained @ loss on the accounts subsequently received by 
Wood, and out of which it was alleged that Wood paid 
the previous defaults; but these losses were subsequent to 
the expiration of the policy, and if they had been after- 
wards insured in another office would undoubtedly have 
been recoverable under such a subsequent policy. Second- 
ly, the guarantee is only against “the criminal acts” of 
Wood. There was no embezzlement of the sums sought 
to be reeovered in this action, for they had been actually 
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paid and-the receipt of them acknowledged. There was 
undoubted embezzlement of the moneys received and not 
accounted for after the policy had lapsed, and out of which 
these items are said to have been paid. It was not em- 
bezzlement of both; it was certainly embezzlement of the 
latter sums, and, therefore, it could not have been embez- 
zlement of the former. 

The following condition was contained in the policy : — 

“That when a liability has been incurred under this 
policy, the party entitled to make a claim in respect thereof 

must, immediately upon discovering or receiving notice 
that such liability has been incurred, forward a written 
statement of all the particulars thereof to the board of 
directors, and this policy shall become absolutely void as 
to existing and future liabilities, if such claimant shall 
neglect or “omit, for six days after making such discovery or 
receiving such notice, to forward such statement as afore- 
said.” 

It was admitted by the plaintiff that he received notice 
of Wood’s defaults on the 17th day of May, but he did not 
give notice to the company until the 6th day of June, 
being twenty days instead of six days, as conditioned by 
the policy. 

James and Hawkins, for the defendants, contended that 
the notice was insufficient. The requirement of six days 
was express, and the plaintiff admitted that he had not 
given his notice for twenty days. The object of requiring 
so prompt a notice was to protect the company against 
continued losses, and to enable them to take instant mea- 
sures against the criminal. 

Bramwell, Q. C. and Hannen, for the plaintiff, contended 
that although the policy named six days, it did not mean 
that precise period, but that a reasonable period would 
suffice, and that the latter part of the condition was gov- 
erned by the former. 

Lord CampseE tL, C. J., held, that the requirement in the 
condition, that notice should be given within sik days, 
was not binding upon the plaintiff. The limitation of six 
days was overruled by the previous part of the condition, 
which stated that “immediately upon receipt,’ &c., the 

laintiff should give notice. “Immediately” had been 
construed to mean within a reasonable time; and the jury 
would say if this was a reasonable time. 

Verdict for the plaintiff, with leave to move upon the 
points reserved. 
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5 f 
Numper Four. —Irt is but seldom that we are able to find anything 
in the domain of the Muses which is appropriate for our pages. 

But a few weeks ago the Hon. George S. Hillard, distinguished alike 
as a lawyer and a scholar, removed his office from the well-known Inn of 
Court, No. 4 Court street, of which he had been a tenant for more than 
twenty years. On this occasion his regret at parting from old companions 
and associations broke forth in song, which provoked divers poetical, or 
at least versified rejoinders. We give all these effusions below : 


FAREWELL TO NUMBER FOUR. 


The life we lead is full of change ; 
Onward, like caravans, we range. 
The primal curse still goads the race ; 
We find on earth no resting-place. 











But every hour that glides away, 
Endears the place in which we stay ; 
The heart has tendrils, like the vine, 
And lovingly they clasp and twine. 






And thus, by many a heavy year, 
Well trained the weight of life to bear, 
I sigh to think that I no more 

Shall turn my face to Number Four. 







The child that in the cradle slept, Hf 
When first upon those stairs I stepped, ' 
Now strongly stalks across the land 
With beard on chin and vote in hand. 






And I have passed from summer’s prime 
To autumn’s sober, shadowy time ; 
And felt the throbs and known the strife 
That slowly rear the dome of life. 







And many aray and many a shade 

Across those vanished years have played. 
Sorrow has spread its gloomy night 

And smiles have come, like morning light. 






But joy and mourning in the past 

Are harmonized by time at last : 

And both to-day endear the more 

The air that’s breathed in Number Four. 






And now that round of life is run; 
Another chapter is begun. 

I am a guest, and nothing more, 
In old, familiar Number Four. 







But in the hearts I leave behind 
1 hope a mansion still to find, 
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In mine the last throb must be o’er 
Ere it forgets dear Number Four. 


And will not they from whom I’ve flown 
Sometimes regret that I am gone ; 

And breathe the wish that I once more 
Were back again in Number Four? 


I hear no more the well-known feet ; 
The kindly looks no more I greet: 
But ere I part from Number Four 

I leave my blessing at the door. 


‘ules’ Block, Jan. 15, 1856. 


THE REPLY OF NUMBER FOUR. 


** To number Four direct your doves, 
There spread round Murray all your blooming loves.” 
Pops. 


I 


Alas! the world is full of change, 

And ever faces new and strange, 

And steps of unfamiliar feet, 

My time-worn stairs are forced to greet. 


Il. 


But those there are by time endeared, 
Whose welcome footsteps long have cheered 
My old gray walls, and passed my door, 
And given a fame to Number Four. 


lll. 


And one whose early toil I knew, 
Whose fame beneath my roof tree grew, 
The Ovid not in Murray lost, 

My threshold worn for years has crossed. 


Iv. 
A gayer light his graceful pen 
Has shed around the lawyer's den ; 


He brought the Muses to the door, 
Where clients pressed to Number Four. 


Vv. 


Each morn that same familiar form 

I’ve learned to greet with welcome warm ; 
But entering at the open door, 

His daily step returns no more. 


vi. 


Yet in the hearts he leaves behind, 
Stull, still a mansion shall he find ; 
Nor be ‘‘ a guest and nothing more 
In old, familiar Number Four.” 


“ The child that in the cradle slept, 
When first upon those stairs he stepped.’ 
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NUMBER FOUR. 










We roam for happiness, in vain, 
And ‘* change the place, but keep the pain ; ”’ 
The outward-bound surveys the shore, 

So you look back to Number Four. 
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But even as comrades on the strand 
Watch the dim ship recede from land, 
We, left behind, our lost deplore, 
The lingerers yet at Number Four. 


a 







At morning-tide, the cheerful beam 
Showers brightly still its ruddy stream, — 
Sull blends, with shadows, on the floor, 
The evening blaze, at Number Four. 






But ah, the smile, the grasp, the word, 
So welcomed oft, — so felt, so heard, — 
At morn or eve, what shall restore 
Their old delight, at Number Four. 






Yet fortune crown your coming hours, — 

; Sull stuff Law's horny hand with flowers, — 
The smiles, his frowning visage wore 
Call forth, as erst, at Number Four. 






Still, in fresh scenes though Hope may pant, 
Let Memory hold another haunt, 
And round the old familiar door 
Cling fondly still, at Number Four. 








Numeer Four or Numeser Four.—To the Editor of the Transcript: 
Certain evil disposed persons, professing the vain, and, 1 was about to ie 
say, illegal gift of poetry, having audaciously taken upon themselves the 
celebration of a recent mournful event in this temple, sacred to the solem- 
nities ofthe law, it has been thought fit and necessary to express the 
sentiment suitable to the occasion, with a more becoming gravity and 
formality. In correspondence therewith, certain proceedings were had, and, 
as a due punishment to the audacious offenders aforesaid, they were re- 
quired, on penalty of what may fall thereon, to transpose and mould the 
expression of our feelings into verse; not such light measures as they 
would, undoubtedly, have preferred, but a solemn and stately verse, be- 
coming the occasion and the bar, and resembling, as far as they were able 
to make it, the sober melodies consecrated by a wise prescription. 

No exception is taken by me to verse, per se, and which may be entirely 
innocent of poetry. Verse is often quoted with admirable effect, by my 
Lord Coke, in his learned Treatise on Lyttleton. But to poetry, except 
so far as it may serve as a handmaid to law, I have a decided objection ; 
and it has been our purpose to exclude from the present document what- 
ever might remind us of an art so truly vain and frivolous. I do not pre- 
tend to understand these niceties myself, and have read over this production 
several times, without any very clear apprehension of its meaning: but I 
perceive it commences in due form, and is interspersed, adorned, and illu- 
ininated with many of the important terms of qualification, &c., employed 
in the most formal legal proceedings. It is trusted, therefore, that it will 
be found without a flaw. T. Term, Clerk. 
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Notices of New Books. 


NUMBER FOUR. 


Be it remembered, on this day, to wit, 
Jan. primo, eighteen hundred fifty-six, 
That G. S. H., our brother, hence saw fit 
To go, stir, walk, run, ride, and pull up sticks. 


For certain reasons, moving thereunto, 
W hereof this present writing saith no more, 
G. S. aforesaid chose to bid adieu 
To rooms long leased by him at Number Four. 


It is averred, — but this more proof requires, — 
That, as said H. tripped down those ancient stairs, 
A ghostly band, the shades of defunct squires, 
Shook their grave heads, and, pariter, their hairs. 


What this might mean demands the case in hand, 
Suppose the proof hereafier should appear, — 
And, tenderly considered, if such band 
Shook, as "tis said, — the shaking then is clear. 


This being shown, that ghosts at Number Feur, 
Did feel aggrieved (which shaking would imply.) 
At the said H.’s exit, — how much more 
The living lawyers there may justly cry! 


Accordingly, upon a proper day, 

And at a proper hour, good cause being shown, 
It is considered, that his brethren may, 

At Number Four, weep for their brother flown. 


Nevertheless, and be it understood, 

That the said H., ere weeping doth commence, 
Shall satisfy this court with reasons good, 

If of his own free will he flitted hence. 


This doth the court imperatively claim, 
What grounds he had to make his parting bow, — 
Why, with such quarters, and good friends the same, 
Once having been here, he is not here now. 


Notices of New Books. 


American ALmanac,. — Correction. 

We find we were in error in supposing that this work did not contain 
the capitals of the various states. ‘They are to be found, not with the por- 
tion of the work headed * Individual States,’’ but in a separate table on 
p- 204, which escaped our notice, ‘* exhibiting the Seats of Government, 
the Times of the Election of State Officers, and the Meeting of the Legis- 
Jatures of the several States.’ 


Common Bencu Reports. By Joun Scott, Fse. Vol. XVI. Phila- 
delphia: T. & J. W. Johnson & Co. 1856. 


We welcome the successive volumes of this series of excellent and 
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valuable reports. They are published in a highly creditable manner, and 
are issued with great prompttude, upon the appearance of the reports, in 
England. The cases decided in this volume occupy a very wide range, 
and are, of course, of great interest to the profession. But we do not 
know that anything further need be said to our readers on this subject, 
after announcing that the book is ready for their use. 







Ovituary Notice. 







HON. HORATIO BYINGTON. 






Tue bench of this Commonwealth has sustained a serious loss in the 
death of Judge Byington. He died of typhoid fever, on the fifth instant, 
at his residence in Stockbridge, at the age of about fifty-eight, after an 
illness of but three days. A stronger constitution might have outlived 
the attack. But he was of slender frame, and his health had long required 
constant vigilance, and the arts of diet. As he once said to us quoting 
a remark made by the late Judge Wilde not long befere his death, ** the 
facts were against him.”’ 

The life of Judge Byington was that of a country lawyer and gentleman 
unmarked by any occurrence of peculiar interest. His father, Isaiah 
Byington, was a Stockbridge farmer, a person of remarkable intellect and 
sume mental peculiarities. ‘Those who remember him, describe his man- 
ner of speaking — hanging his head, and letting the words drop out quietly 
and pithily, as very like that which many of us know as characteristic of 
the judge. ‘The intellect of the father was in a great degree transmitted ‘i 
to the son. In the last it was combined with a delightful sweetness of 
disposition to which he laid rightful claim as the son of one of the gen- 
tlest and best of New England women. 

Mr. Byington early showed a taste for the law, to pursue which, while 
vet very young, he left his native village, and went to Worthington in 
Hampshire, having first studied a short time at Stockbridge with Mr. 
Joseph Woodbridge. At Worthington he became a student in the office 
of Judge Howe. Some, still at the bar, remember with delight that most 
cultivated and charming gentleman, and wise judge. Under his care the 
capacity of the young student was judiciously fostered and on his admission 
to the bar in 1820, he began practice at the village of Plainfield, near 
Worthington, with much more than average qualifications for his pro- 
fession. Soon after he returned to Stockbridge, where he remained till 
his death. 

Politically, Judge Byington’s life was fearless and manly. It is need- 
less to say that it was honest. Beginning it, with prepossessions in favor 
of the federal party of that day, he became later, and remained till his ta 
death, in principle a moderate and consistent democrat. He was never a i 
partisan. Democracy attracted him so long only, as in his opinion, it ad- 
vanced the greatest good of the greatest number, and so far only as it 
sought to exempt the political and commercial interests of man, and man 
himself from unstatesmanlike or odious restraint. He was a friend of 
treedom not in name merely, but in truth, and he spoke and acted with the 
party which seemed to him, at the time, to make freedom the object and 
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inspiration of its political action. One of the last votes of his life, if not 
the last, was given for Mr. Rockwell, the Republican candidate for Governor 
of the State. It was perhaps partly in respect to this honorable independence 
of party, as well as to his professional attainments, that Governor Briggs, 
in 1848, with a congenial nobleness of spir.t, gave his political opponent 
the seat on the Common Pleas Bench, which he retained till his death. 

The quiet of Judge Byington’s life while he continued at the Bar was 
in some degree varied, though hardly interrupted by his election to the 
State Legislature in 1846. He remained a year a member of that body, 
taking a leading position there, and among his other functions as a legis- 
lator, duing credit to his heart and head by his devotion to a bill for improv- 
ing the condition of idiots in the state. 

He possessed nice preceptions and strong sense, and on this healthful 
soil he cultivated through life with taste and must patient industry the 
difficult learning of his profession. His appointment to the bench gave 
immediate pleasure to the large portion of the bar of the Commonwealth 
to whom he was known. A fier his taking his seat and going the circuits 
the satisfaction at his promotion became, we believe, universal. He 
brought to judicial station the professional science which had placed him 
high among the lawyers of the western part of the state, and given him 
abundant practice. To this he added the equally important we should say, 
the far greater qualities of perfect honor, truth, and fidelity, the success 
he had gained was not from skill in juggling with ‘ the nice quillets of the 
law.’’ It was from his generous culture, his clear judgment, and that 
perfect honesty which is in the long run more telling with the jury than the 
finesse of the advocate. When the jury learn te receive the statements of 
counsel as having the stamp of truth, they give them much of the respect 
they pay to instructions from the bench. To this power of truth Judge 
Byington owed, in great part, his social standing and professional success. 

Ilis tastes, outside of his profession, were such as belong to pure minds. 
He was fond of literature, and his intellect, notwithstanding the want of 
a regular education, was well cultivated by familiar intercourse with the 
best English writers. But his peculiar pleasure was in agriculture, the 
pursuit which is so often the solace and delight of both pure and great 
men. About ten years before his death, he bought a place of some extent 
in Stockbridge, which gave him opportunity for the indulgence of this 
taste. It was pleasant to see the judge at home in the season when his 
fruit trees were repaying him with their bright-cheeked progeny for the 
faithful husbandry ef the year. It was charming to observe the honest 
pride he took in pointing out the triumphs of a particular graft, or his 
recuperative treatment of a degenerate pear. He delighted in the cultiva- 
tion of fruits. The wide circle of the judge’s friends, and the sick in the 
neighborhood, among whom he distributed them, with open hand, can 
bear grateful testimony to his success in this department of tillage. 

The following circumstance has its interest here. In a letter written to 
the judge, a few days before his death, a friend, making graceful reference 
to his favorite hobby, alluded to the genial practice of Devonshire farmers, 
who, with their generous jugs of cider in hand, dance three times round 
their most prolific apple trees on Twelfth-night eve, singing the following 
toast : 

‘Here's to thee, old apple tree, 
Hence thou may’st bud, and whence may blow, 
And whence may’st bear apples enow, 

Hats full, caps full, 

Bushel, bushel, sacks full, 

Aud my pockets full too.” 
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His answer was written the day before his fatal attack, and was, per- 
haps, the last letter he ever wrote. In it he says, * I shall put in my 
journal the lines about the apple tree, and hope next year they will be set 
to music. ‘Three feet of snow now is too much for old dancers, so | must 
omit it this year.’’ ‘The hearts of his friends will be too heavy next year 
to carry out for him this jesting intention. 

In social life, Judge Byington was a most pleasant companion, a most true 
friend. He hada kindly and sympathizing nature — generous in heart and 
hand — ready to answer to the lightest call. He always interested himself 
in the every-day successes and mishaps which make up the sum of village life. 
No event, important to a neighbor, was too trivial to fail to excite his inter- 
est. Of his devotedness as a husband we will not speak. In that relation 
he was all in all. His affections, warm and pure as ever graced a manly 
heart, were poured on his children in the complete fullness of paternal 
love, but they spread with relative warmth through the whole circle of his 
friends. His conversation had a quiet point, an exceedingly pleasant 
humor which always made him a delightful guest, and with his natural 
and genial hospitality a delightful host. If I should mention the peculiar 
charm of Judge Byington’s social character, 1 should say that he was in 
the exactest sense of the word, a gentleman. ‘That courtesy of the heart 
which is a world apart from the enacted rules of polite society, that beau- 
tiful sense of honor which is the touchstone of the gentleman, that delicate 
forbearance towards the weakness of others and respect for their prejudices 
— that sweet and manly nobleness of soul that keeps at an unmeasurable 
distance the chaffering proposals of all who look askance at a bargain or a 
compromise between right and wrong — these qualities we say, not in 
the spirit of eulogy, but with a profound sense of the wrong of exaggera- 
tion, were a part of his nature. 

In this brief sketch indeed, we have restrained our pen by the sense, 
that if he were to supervise our words, he would strike out with scorn 
every syllable that partook of flattery. No appropriate memento of him 
should overstep by a hair’s breadth the line of simple truth. His perfect 
moderation would receive poor testimony from the language of eulogy. 

In his quiet and unostentatious character, perhaps the distinguishing 
excellence was fidelity — faithfulness in bearing the burden which was 
given to him (for his life had its deep sorrows) and in doing the duty that 
was before him. He was accustomed in conversation with his most inti- 
mate friends to refer to the thirty-first chapter of Job. It was a favorite of 
his, and as one of those friends has remarked, well applied to himself. He 
has been ** weighed in an even balance,’’ and God knows his integrity. 

Since the great poet, whose namesake he was, described in the familiar 
lines, ‘*Justum et tenacem propositi virum,’’ we recall no one who has 
illustrated them more truly. We are sure that we have imitated the 
moderation of the good man, the dear friend of whom we write, in this 
infinitely feeble tribute to his noble and sweet nature. 

February 23, 1856. 


H. D.S. 























































































Name of Insolvent, 






Arnold, James (a) 
Baker, William RK. 
Balch, Ebenr. H. 
Ballard, Joseph, 2d. 
Barstow, Hiram E. 
Bates, l.ucius C. 
Bowker, Daniel (b) 
Brackett. Joseph 
Briggs, George W. 
Brown, William 
Bruce, Jeptha C. 
Canfield, Marcus R. 
Carleton, 8. Augustus 
Colbath, Saml. N. 
Collins, Luke 

Crane, John 

Dain, Rice O. 

Dodge, Wm. L. 
Emerson, Gilman 
Flanders, Moses P. (c) 
Fleming, William M. 
Furbish, Stephen (d) 
Gardner, James W. 
Gookin, Nathaniel W. 
Grassie, Alexander (e) 
Hall, William 
Hartshorn, Levi (e) 
Hodgdon, Timothy E. 
Holbrook, John F. 
Hiowe, Moses T. (7) 
Hurd, Thomas 
Hutson, ( harles A. (¢) 
Lake, Calvin 
Langley, Issachar W. 
Marsh, Samuel W. 
Mathes, Joseph W. 
Mayhew, Truman T. (a) 
























































Residence. 


Charlestown, 
|Lowell, 
Boston, 
Medway, 
Newburyport, 
Lowell, 
Saugus, 
Swampscott, 
Waltham, 

| Boston, 
Boston, 

West Stockbridge, 
Salem, : 
|Natick, 

| Marlboro’, 
\Cambridge 

ge, 

Medway, 

| Newburyport, 
|Danvers, 
|Chelsea, 
Boston, 
Boston, 
Ashburnham, 
\Shirley, 
Berlin, 
Bradford, 
Berlin, 
Newburyport, 
| Boston, 
Hatfield, 
Newton, 
|Groton, 
| Marblehead, 
Stoneham, 
Roxbury, 
Lawrence, 
Charlestown, 


Milliken, Abel W. (/) |Hatfield, 
Mitchell, Edward (2) | Hoston, 
Mitchell, Harrison O. |'Weymouth, 
Nichols, Josiah North Reading, 
Offutt, George |Lowell, 
Parker, Carlton, jr. | Andover, 
Pike, Andrew J. Cambridge, 

: Pinkham, Hollis C. (0) |Boston, 

: Plumer, John Upton, 

Pollard, William P. P. Boston, 
Ray, Wm. H. Lowell, 
Rich, Edwin D. Lyon, 
Rich, Wm. D. Malden, 
Scofield, Levi S. Boston, 
Shaw, Heury (2) | Weymouth, 
Spofford, Jeremiah |Georgetown, 
Tarr, David 8. jr Boston, 
Taylor, Stillman | Amherst, 
Thacher, ‘i homas (¢) | Boston, 
Thomas, Edmund (A) Weymouth, 
Warland, Charles A. (d) | Boston, 
Wetherbee, John | harlestown, 
Wheeler, James N. panel, 
Winslow, David (c) ‘“helsea, 
Wood, Franklin D. (7) Boston, 
Wood, James L. (7) Boston, 

: (a) James Arnold & Co. 


(6) Bowker & Pinkham. 
(c) Winslow & Flanders. 
(d) Furbish & Co. 

(e) Grassie & Hartshorn. 


Insolvents in Massachusetts. 


Xusolvents in Milassachusetts, 





Commencement of 


' 
Name of Commissioner, 
Proceedings. 





Jan. 7, 1856, Josiah Rutter. 

“ 18, L. J. Fletcher. 

co BB, Isaac Ames. 

s 31, Wm. L. Walker. 
Aug. 22, 1855 Henry B. Fernald. 
Jan. 8, 1856, L J. Fletcher. 

“6 9, Isaac Ames. 

“ 616, John G. King. 


Jan, 29, 1856, Isaac Ames 
rf Isaac Ames. 
“« 19, James Bradtord,. 
Dec. 4, 1855, Henry B. Fernald 
Jan. 19, 1856, Joho W. Bacon. 


« 615, John W. Bacon, 

eo x, John W. Bacon. 

Ss Mharles Endicott, 
July 4, 1855, Henry B. Fernald. 

ee 2, Henry B. Fernald. 
Jan. 14, 1856, Isaac Ames, 

te 4, isanc Ames 

se 1, tsaac Ames. 

“ i, \lexander H. Bullock, 

“o 2, John W. Bacon. 

“2, Alexander H. Bullock. 

‘6 }2, (thomas A Parsons. 

* 923, Alexander H. Bullock. 


Nov. 29, 1855,’Henry B Fernald. 
Jan. 12, 1856, lsauc Ames, 
se 9, H. H Chilson. 
“ 615, John W. Bacon, 
“« gi. John W. Bacon. 
“ 4, John G. King. 

66 3, John W Bacon. 
ss 10, Francis Hoititard. 
July 10, 185 (Henry B. Fernald. 

Jan. 7, 1856, Josiah Rutter. 


“6 9 H HH. Chilsoa. 

“ 16, Isaac Ames. - 

+ HK, William L. Walker. 
“6 16, John W. Bacon, 

saad 2, IL. J. Fletcher. 

ec 24, Thomas A Parsons. 
“ 24, JJoha W. Bacon, 

6s 9, Isaac Ames. 

Ss |Alexander H. Bullock. 
“« 26, \Isaac Ames. 

“oe 2, L J. Fletcher. 


« 3d, John G King. 

= L. J Fletcher. 

- l, Isaac Ames. 

“ 4, Charies Endicott, 
Dec. 22, 1855, Henry B. Fernad. 
Jan 16, 1756, lsaxc Ames. 

Feb. 14, * 1. F. Coukey. 
Jan. 16, ** Isaac Ames. 
“6 Charles t-ndicott. 


6 1, Isaac Ames. 
“ 8614, Isaac Ames. 
» 2, John W. Bacon. 
“ 14, Isauc Ames, 
ec 2h, Isaac Ames. 
cc 86286, Isaac Ames. 


(f) A. B Milliken & Co. 
(2) Thacher, Mitchell & Co. 
(A) Thomas & Shaw. 

(i) F. D. Wood & Co. 


